





THE LAW REPORTER. 














Vol. 2.] 


JANUARY, 1840, 














—_— 
= 


INSURANCE. 


CASE OF THE INDUSTRY—SEA-WORTHI- 
NESS. 
_ A ria recently took place in the Court 
of Queen’s Bench in Quebec, which appears 
’ tohave excited considerable interest there, 
both from the peculiar nature of the case and 
from the somewhat singular fact, that it was 
the first insurance cause ever tried in Cana- 
da. The names of the parties were Robert 
Gillespie and others v. J. B. Forsyth and 
others. Before giving the result of the trial, 
* we will place before our readers the opinions 
’ of Chancellor Kent, of New York; of the 
' Attorney General of England, and of Simon 
Greenleaf, Esq., Royail Professor of Law in 
Harvard University. The statement of facts 
) which was submitted to these learned jurists 
> for their opinions was as follows :-— 





On the 11th of June, 1837, the schooner 

? Industry, Cook, master, of the burthen of 156 
tons, sailed from Quebec with a cargo, bound 
to Montego Bay, in the island of Jamaica, 

) having besides the master, a crew of ten 
men including the mate, and also a supercar- 


go. On the arrival of the schooner at Mon- 
tego Bay, the supercargo discharged the 
master for some cause which does not appear, 
and had his own name endorsed upon the 
certificate of registry as master ; but previous 
to the sailing of the vessel upon her return 
voyage to Quebec, the mate, John Dixon, was 
appointed master by the supercargo, and his 
name endorsed upon the certificate of regis- 
try as master. ‘To supply the place of 
Dixon, one of the seamen was appointed 
mate by him. The individual so appointed 
was fully competent to discharge all the duties 
of mate depending upon seamanship, but he 
could not write, and was not what is called a 
navigator, nor was there any other person on 
board capable of navigating the vessel ex- 
cepting the master. The master and super- 
cargo had previously made diligent search 
and inquiry for a person possessing such 
qualification, and without success. Several 
33 








masters of ships testify that although it is 
desirable that mates of vessels should possess 
the knowledge of navigation as well as the 
skill of seamen, yet that it not unfrequently 
happens that they are without this know- 
ledge, and that it is not essential to the 
discharge of their duties as mates, which 
they consider as requiring rather skill in 
seamanship than knowledge in navigation. 
The vessel on her return voyage was wholly 
lost in the gulf of Florida, in a violent storm 
which she suffered there, but not from any 
fault or insufficiency of the mate, nor from 
any want of skill or knowledge of the master. 
She had been insured at the Canada Marine 
Insurance Company for £1200 on a policy 
made before she left Quebec, for the voyage 
out and back. On her return cargo there 
had been insured at the same office £2000 
by a policy wherein Dixon, the new master’s 
name is given, the latter insurance having 
been effected after the change of master, and 
after that change was known at Quebec. 
The insurance as well on the ship as on the 
cargo, is now resisted by the Canada Marine 
Insurance Company, on the ground that the 
vessel was not seaworthy at the time of her 
sailing from Montego Bay, she not having 
on board a man of competent qualifications, 
as is alleged, nor any person capable of 
taking the command of her in event of an 
accident happening to disqualify the master. 
Your opinion is requested as to the right of 
the insured to recover the foregoing sums 
insured, 
CHANCELLOR KENT'S OPINION. 

I have examined and considered the fore- 
going case submitted to me for my opinion, 
Both the vessel and return cargo were lost 
by a peril of the sea on the return voyage, 
and the assured claim a total loss on the 
policies effected at Quebec on the vessel and 
cargo. 

Iam of opinion that the claim is well 
founded ; if the defence set up is a breach of 
the implied warranty of seaworthiness, in- 
asmuch as the mate of the vessel on the return 
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voyage was nota person of scientific skill 
in navigation. The master on the outward 
voyage was discharged by the supercargo at 
Montego Bay where the outward voyage ter- 
minated. It was the undoubted right of the 
owner, (and the supercargo was here his 
representative) to change the master in his 
discretion, without prejudice to the policies, 
provided it was done in good faith and a 
substitute of competent skill provided. The 
The Supreme Court of New York, in 
Walden v. Firemen Insurance Company, (12 
Johnson R. 128,) say that the absolute right 
in such a case is unquestionable. In the 
case before me the former mate was appoint- 
ed master for the return voyage, and of his 
competency to navigate the vessel on her 
return voyage from Montego Bay to Quebec 
there does not appear to be a question. One 
of the seamen was appointed mate instead 
of Dixon the former mate, promoted to the 
rank of master, and though that seaman was 
competent to discharge the duties of mate to 
which trust he was appointed, he had not the 
scientific skill in navigation ordinarily requi- 
site for the due discharge of the duties of 
master. 

I do not think that at least in reference to 
the voyage in question, and under the cir- 
cumstances of the case, the skill of a master 
was requisite in the mate, and that the vessel 
cannot justly or lawfully be deemed unsea- 
worthy for the return voyage by reason of 
the want cf a competent captain, mate and 
crew. 

The case of Clifford v. Hunter, (3 Carr. 
and Payne 16,) before Lord Tenterden at 
nisi prius, is the only authority that I am 
aware of, for the broad position that a ship 
is not seaworthy for a voyage from India to 
England with no other person on board 
capable of commanding, but the captain. I 
apprehend that such a general and unqualified 
doctrine was not previously to be found in 
the English, the Continental, or the American 
law of insurance. The code of insurance 
law is essentially the same every where, and 
is a branch of the international law of all 
maritime nations. Without questioning the 
high authority of the case so far as the dis- 
tinguished and admirable character of the 
judge who pronounced it is concerned, it is 
to be observed that it was a nisi prius 
decision, very briefly reported, and never 
discussed in Banco, and that after all the 





point was declared to be not a question of 
law but a question of fact for a jury. This 
takes away all the stubbornness from the 
case, and it is liable to be controlled ang 
modified or set aside by circumstances, |; 
was the case of an East India ship coming 
from Madras in India to Europe, and it has, 
very feeble application to the present case of 
a small schooner navigating along the Amer. 
can coast from Jamaica to the St. Lawrence, 
over a sea alive with the coasting trade, and 
with lighthouses, pilots and harbours ip 
abundance, along the whole extent of the 
continent adjacent to the track of the 
voyage. 

Seaworthiness varies in its standard ac. 
cording to times, places and circumstances, 
It has reference to the place and country of 
the vessel, to the usages of the trade, to the 
purposes of the voyage, and the character of 
the vessel. It varies in its degree anj 
character in different voyages and in differ. 
ent parts of the same voyage. The gener) 
doctrine in all the books and in all the 
cases foreign and domestic, is that the vesse| 
to be seaworthy must be tight, staunch and 
strong, sufficiently equipped, and manned for 
the particular voyage, and conducted bya 
master of nautica] skill. It is the master 
acting as master, and in him, only that the 
ordinances and books require the nautical 
skill and science of a navigator. Not one 
word is said in any case prior in time to the 
one above cited about the nautical science 
of the mate, and yet in long voyages, with 
large ships, over half the circumference of 
the globe, it would seem to be prudent to 
guard against the contingencies of accident, 
disease and death, and sometimes hazardous 
to leave all the nautical science on board to 
be confined to one single individual. But 
such remote contingencies are not perils with 
in the purview of policies of insurance, and 
to place our American coasting and West In- 
dia voyages within the discipline of Lord Ten- 
terden’s rule would be monstrous. It would 
destroy a large majority of all the policies 
effected on that trade within the last thirty 
years in our American insurance offices and 
which is generally carried on in small ves- 
sels, such as sloops, schooners, brigs, &c. 
There is not an instance in all the infinite 
and vexatious discussions in maritime insu- 
rance cases in the courts within the United 
States, in which such a stern construction cf 
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the warranty of seaworthiness has been 
stated or suggested. 

Nor do I think that the rule itself is well 
founded in the principles of insurance law: 
a ship is competently equipped for a voyage, 
if she has a master to command her of good 
character, science and skill, and a sufficient 
crew of active and experienced seamen. The 
assured do not undertake that the mate shall 
also be fit to command with the science and 
accomplishments of the master. They do 
not undertake by any implied warranty to 
provide against the unforeseen and uncal- 
culated contingency of the sickness or 
death of the master, mate, or crew. ‘They 
might on the principle of the case in 
Carrington and Payne, be required to 
have a competent person on board to 
supply the mate’s place in case of the hap- 
pening of such a contingency, and also an 
extra number of skilful and hardy seamen to 
supply vacancies among them by sickness or 
death. Every vessel on such a doctrine 
would require at least three skilful navigators 
on board, in order to be competently equipped 
to supply vacancies. But the assured war- 
rant no such thing. They warrant that there 
shall be a competent master to act as master, 
and a competent person to act as mate, and a 
sufficient and competent crew to navigate the 
vessel on the specific voyage, and they war- 
rant nothing more. In my humble judgment, 
ifthe assured have a sound and well equipped 
vessel, and a competent commander as mas- 
ter, and a competent mate as mate, anda 
competent crew as seamen, they comply with 
the warranty, and all subsequent casualties 
and calamities on the voyage must be borne 
by the insurer to the extent that the perils of 
the voyage are assumed by the contract. 
This I take to be the principle and spirit of 
the insurance cases. 

In Busk v. Royal Er. Ins. Co. (2 Barn. & 
Ald. 73,) Bayley J. declared that the owner of 
the vessel was bound in the first instance to 
provide the ship with a competent crew, and 
if at the time of the loss a competent crew be 
left in charge of the ship in her then situation 
(the vessel was in that case frozen up for the 
winter in the Gulf of Finland) it was suffi- 
cient, and the occasional absence of some of 
the sailors was not fatal, as the mate was 
sufficient to take care of the ship in her then 
situation. 





It would be very strange if the underwri- 





ters, who were held liable in that case, 
should not be held liable in this, for here 
when the loss happened by a peril of the sea 
there was a competent person discharging 
the duties of master and a competent person 
discharging the duties of mate, and a compe- 
tent crew all on board to meet and wrestle 
with the peril. We have a strong case on 
the subject in our New York insurance case, 
Treadwell v. Union Ins. Co. (6 Cowen’s R. 
270.) The policy was on cargo on board the 
schooner Lodge on a voyage from North 
Carolina to New York, and the “captain at 
liberty to act as pilot” The vessel sailed 
from Perquiman river in North Carolina on 
the voyage, and was shipwrecked near Cape 
Hatteras: one of the questions in the case 
was, whether the vessel was seaworthy from 
the want of a competent master and crew: 
when she sailed on the 13th September the 
crew consisted of the “captain and one 
hand.” The master shipped another hand 
in Cape Hatteras channel. It was shewn by 
proof at the trial that the captain and one 
sailor were competent for the river and 
sound navigation and that “three hands” or 
persons were competent for the residue of 
the voyage: the master in that case was not 
acquainted with the science of navigation. 
It was shewn by proof that not more than 
one quarter of the masters of vessels of the 
size of the schooner Lodge, and engaged in 
that trade, understood the science of naviga- 
tion, and that this fact was generally known 
in New York, and it was proved to the satis- 
faction of the court and jury upon the trial 
that the master was competent for the voyage 
though he was not a scientific navigator, and 
his competency as master in reference to the 
voyage was submitted at the circuit or nisi 
prius court in the city of New York to a 
jury, and a verdict found for the plaintiff. 
On motion for a new trial before the Supreme 
Court, the question was ably discussed by 
the first commercial counsel in the city and 
the verdict sustained. 

- I presume that there is not any material 
difference in the usage and customs of com- 
merce between voyages from Quebec and 
from St. Johns, Boston, or New York to the 
Southern States and the West Indies, and 
back again; that generally speaking a simi- 
lar spirit of economy and enterprise prevails 
in the outfits as to the competency of the 
master and crew in science and numbers. 
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The case before me states that it was testifi- 
ed by several masters of ships not to be an 
unfrequent case that mates of vessels were 
without the knowledge of navigation, and 
that this was not deemed essential to the 
discharge of their duties as mates. This 
fact is of deciside moment in the case and 
shews that the usages and sense of the mer- 
cantile community was the same at Quebec 
and New York. Ths schooner Industry in 
the present case was extremely well equipped 
for a vessel of her tonnage and character, 
she hada competent master and mate anda 
crew of ten men for the return voyage, and 
to deny the rights of recovery on the ground 
that the male did not unite with his competent 
qualifications as mate the superior qualifica- 
tions of a master, when he was only called 
to act as mate and could not act in any high- 
er character, would appear to me to be re- 
pugnant to the contract, and to justice. 

The original master was discharged by 
the supercargo at Montego Bay, and we are 
to presume for sufficient cause and certainly 
in good faith, and the case states that the 
new master (Dixon,) and the supercargo 
made diligent search and inquiry, but with- 
out success, fora new mate competent to 
navigate, and thé seaman that was taken for 
that purpose from necessity was fully compe- 
tent to act as mate though not as master. 
When all is done to supply any deficiency 
in the course of the voyage that due dili- 
gence dictates, it is all that is required 
therein. In Phillips v. Headlam, (2 Barn. & 
Adolph. 380,) the ship was insured from 
Liverpool to Sierra Leone, and at the mouth 
of that river there was a regular establish- 
ment of pilots. The vessel arrived off the 
harbour at 3 P. M., and hoisted the signal 
for a pilot, none came, and at 10 o’clock P. 
M. the captain judged it proper to attempt to 
enter without one, and the ship took ground 
and was lost. It was left fo the jury to de- 
termine whether the master did what a pru- 
dent man ought to have done under the cir- 
cumstances, and a verdict was found for the 
assured. On the motion for a new trial the 
King’s Bench held that the captain, being a 
person of competent skill] and having used 
diligence in seeking a pilot and exercising 
his discretion in good faith, he did all that 
could be required by law, even if he acted 
erroneously, and the insurer was liable for the 
loss. 





—— 


The doetrine of that case is strongly ap. 
plicable here to the conduct of the super. 
cargo in his selection of the new mate at 
Montego Bay, and I have no donbt tha 
under the circumstances of the case before 
me the insured in the policies on the vesse| 
and on the cargo are entitled to recover, 
The construction of the warranty of seawor. 
thiness is understood to be the same on ship, 
freight and cargo. T'aylor v. Lowell, (3 Mass, 
R. 331); Merchants’ Insurance Co. v. Clapp, 
(1! Pickering’s R. 56). 

James Kenr. 

New York, May 7th, 1839, 


SIR J. CAMPBELL’S OPINION, 


This resolves itself into a question of 
fact for a jury rather than a question of law, 
I conjecture that a jury would find the under. 
writers liable if it should appear that in such 
a vessel, (a schooner of 156 tons,) the master 
was well qualified to take observations and 
make nautical calculations, although the 
mate could not do more than discharge the 
duties belonging to good seamanship. The 
vessel could hardly be considered unseawor- 
thy because the contingency of the master 
being disabled during the voyage was not 
provided for. J. CAMPBELL. 

Norwich Assizes, 

Aug. Ist, 1839, 


MR GREENLEAF’S QPINION. 


As no question is raised upon the seawor- 
thiness of the vessel, in any particular, at the 
time of her sailing from Quebec, and the 
case discloses no ground of question upon 
that point, I conclude that, as to the first po- 
licy of £1200 on the vessel, the precedent 
condition of seaworthiness at the time of 
sailing was complied with, and the policy at- 
tached. ‘The only question, then, as to this 
policy, is whether the right to recover upon 
it is lost by the transactions at Montego Bay, 
and the state in which she sailed fiom that 
place; and this depends on the question 
whether the deficiencies occurring ai that 
place are legally imputable to the assured. | 
think they are not. Though it is stated that 
the supercargo discharged the master, yet 4s 
he had no such authority by virtue of his of- 
fice of supercargo, and the case does nol 
show that he had any special agency to such 
effect, I understand the case as importing n° 
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more than the supercargo’s assent to the suf- 
ficiency of the reasons for the master’s leav- 
ing the vessel ; what those reasons were does 
not appear, nor do I think the assured bound 
to explain them. It is sufficient that the 
master left the vessel. If the assured had 
injudiciously concurred in his departure, it 
would not alter the case, unless amounting 
to bad faith, or design; and in this case, as 
in all others, it would be for the party alleg- 
ing the bad faith or misconduct, to carry it 
home, by proof, to the party to whom it is 
imputed. This principle was so adminis- 
tered by Mr Justice Bayley, in Busk v. Royal 
Erch, Assur, Co, (2 B. and Ald. 79), in the 
very case of an underwriter, liable, prima fa- 
cie, by the terms of the policy, and seeking 
to discharge himself; see also Watson v. 
Ins. Co. N. America, (2 Wash. C. C. Rep. 
480.) If the departure of the master was an 
act of misconduct, yet this would not affect 
the right to recover. The question whether 
a loss, whose proximate cause was a peril in- 
sured against, is within the protection of the 
policy, though it might have been remotely 
occasioned by the negligence of the master 
and mariners, was settled affirmatively in the 
Patapsco Ins. Co. v. Coulter, (3 Peters’s Rep. 
222), confirmed in the Columbia Ins, Co. of 
Alexandria, v, Lawrence, (10 Peters’s Rep. 
507), and again reviewed and approved, in 
Waters v, Merchants’ Louisville Ins. Co. (11 
Peters’s Rep. 213), in accordance with the 
opinion of Lord Tenterden in Walker v. Mait- 
land, (& B. and Ald. 174), and the case of 
Bishop v. Pentland, (7 B. and Cres. 219). 
The decision in 11 Pet. 213, goes the length 
of establishing the broad principle, that any 
loss proximately occasioned by a peril insur- 
ed against, though originally caused by the 
fault or negligence even of the assured him- 
self, if it be unaffected by fraud or design on 
his part, is protected by the policy, And if 
the fault consisted in the unskilfulness of the 
master, it will make no difference, provided 
the unskilfulness applies only to the particu- 
lar circumstances of the loss, and does not 
extend to general incapacity (11 Pet. 220). 
I am therefore of opinion that, upon the facts 
stated, the assured is entitled to recover on 
the policy of £1200 on the vessel, for the 
voyage to Jamaica and back. 

As to the second policy of £2000 on the 
cargo at and fsom Montego Bay to Quebec, 





the question turns upon the actual eondition 
of the vessel, as to seaworthiness, at the time 
the risk commenced at Montego Bay, irre- 
spective of any operating causes whatever. 
See Forshaw v. Chabert, (3 Br. and Bing, 158); 
2 Phil. Ins. 112. If she was at that time 
sufficiently furnished with nautical skill and 
men, then, for the reasons already given, I 
think the assured is entitled to recover. But 
whether she was so furnished, or not, is 
purely a question of fact for the jury to de- 
termine, having regard to the nature of the 
voyage, the season, and to the usage, if any, 
in similar cases. See McLanahan v, Univer- 
sal Ins. Co., (1 Peters’s Rep. 170, 183, 184), 
The insurance is always made in the con- 
fidence that the ship is strong enough to en- 
counter the ordinary perils of the sea; and 
thereupon the insurer undertakes to indem- 
nify against extraordinary and unforseer 
perils. See 2 Wash. C. C, R. 481. The 
ship must be furnished with men and 
skill sufficient to meet the events of usual 
and ordinary occurrence in such a voyage. 
But it is not made necessary, by any fixed rule 
of law, that there should be a navigator on 
board, capable of keeping the ship’s reckon- 
ing, in all cases, be the voyage what it may. 
Whether the voyage was such, from its na- 
ture, proximity to land, &c., as to render it 
consistent with prudence to proceed without 
one ; and whether there exists any usage go- 
verzing such cases, are matters of fact, in 
the exclusive province of the jury. So it was 
held in Treadwell v. Union Ins. Company, (6 
Cowen, 270), where the question was, whe- 
ther a captain and two seamen were suffi- 
cient for a schooner, on a voyage from Hert- 
ford, in N. Carolina, to New York. In the 
early case of Dow v. Smith (1 Caines 32), the 
Court undertook to determine, as a matter of 
law, that a captain and two seamen were not 
sufficient for a schooner of 35 or 40 tons, for 
a voyage from Edenton, N. Carolina, to New 
York ;—but this case is plainly overruled, as 
to this point, by 6 Cowen 270, in accordance 
with the view taken by Lord Tenterden in 
Clifford v. Hunter (1 Mood, and M. 103; 3 
Car. and P. 16 8. C.). Any proof, therefore, 
of the impossibility of procuring at Montego 
Bay another navigator qualified to keep the 
ship’s reckoning, will not, I apprehend, re- 
lieve the plaintiff from the necessity of show- 
ing, in regard to the policy on the cargo, that 
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the vessel, at the time of sailing from that 
place, was seaworthy in respect to the 
amount of nautical skill and the number of 
persons on board. 

I would advise the plaintiff to take the 
testimony of ship owners and masters in 
some New England port, or ports, to show 
that in their judgment one such navigator 
was sufficient for such a schooner, for any 
voyage from New England to the West In- 
dies ; and that the voyage hence to Quebec 
was not, in general, attended with any 
greater peril. Many voyages have in for- 
mer times been made from ports in Massa- 
chusetts to the West Indies and back, without 
a person on board qualified to keep the ves- 
sel’s reckoning ; though of late years this 
has seldom been the case, owing to the wider 
spread of nautical science among seafaring 
people. 

Simon GREENLEAF. 

Cambridge, Mass., 

April 29, 1839. 


At the trial, which commenced on the 
29th of October last, and continued several 
days, the facts appeared generally, as in the 
statement of the case above mentioned. The 
present action, however, was assumpsit on 
but one of the policies—that of £2000 on 
the return cargo on board the Industry. The 
defence was unseaworthiness, and many wit- 
nesses were introduced to prove that the 
voyage from Montego Bay to Quebec is an 
infinitely more dangerous one than to cross 
the Atlantic, and that for such a voyage a 
vessel with but one navigator was not sea- 
worthy. A large majority of the witnesses 
in the case, however, were of a different 
opinion on both points, and said they would 
prefer a skilful seaman who was not a navi- 
gator to one that was skilled in navigation 
but was not an able seaman. They consi- 
dered the voyage from Montego Bay to Que- 
bec a mere coasting voyage, as the ship 
need never be out of sight of land for above 
a day and a half, and at any time they 
could make the east coast of Florida and the 
United States, and with a fair wind No- 
va Scotia might be reached iu eight days. 

The court instructed the jury that the 
question of seaworthiness was entirely within 
their province; and after being out five 
minutes, they returned a verdict for the 
plaintiffs for the whole amount claimed. 





AMERICAN CASES. 


UNITED STATES CIRCUITCOURT 
BOSTON, OCTOBER TERM, 1839. 


Simon Bradstreet and others v. Neptune Ins, 
Company. 

Where the proceedings in a foreign tribunal are 
in all respects unexceptionable, the allegations 
of facts, as occurring in those proceedings, are, 
in general, conclusive on the parties. But if 
the defence be, that the proceedings were not 
merely irregular and illegal but were founded in 
a positive fraud, they are not conclusive on the 
parties ; but they may be disproved by evidence 
aliunde. 

The sentence of a foreign Court of Admiralty and 
Prize in rem is, in general, entirely conclusive 
on all parties in interest and for collateral pur. 
poses. 


It seems, that no sound distinction can be made be. 
tween a sentence pronounced in rem by a Court 
of Admiralty ah Prize, and a like sentence 
pronounced by a Municipal Court upon a seizure 
or other proceedings in rem. 


But this rule proceeds on the ground, that the 
Court, pronouncing the decree, had jurisdiction 
over the cause, and that the thing was either 
positively or constructively in its possession, and 
submitted to its jurisdiction. 


In respect to the jurisdiction of Courts of Prize, 
acting in rem, the courts of other nations are 
competent to inquire into and ascertain,whether 
there has been any excess of jurisdiction ; but 
the judgments of Municipal Courts, when the 
res 1s in the possession of the sovereign, must 
ordinarily, be conclusive upon all foreign tribu- 
nals. 


But in all cases, where the sentence of a foreign 
court in rem is sought to be held conclusive on 
the parties, it must appear, that there have been 
wee judicial proceedings, upon which to 
ound the decree, and that there was some per- 
sonal or public notice of the proceedings to the 
parties in interest. 


Therefore, where a vessel was seized and confis- 
cated by the courts of Mexico, and it appeared 
by the record of the proceedings, that there was 
no suitable allegation of the offence, in the na- 
ture of a libel, and there was no statement of 
facts ex directo, upon which the sentence pro- 
fessed to be founded ; it was held, that the pro- 
ceedings were not conclusive as to the existence 
of the laws of Mexico, the jurisdiction of the 
court, and the cause of seizure and condemna- 
tion. 

Where a policy of insurance contained a clause 
that the “ insurers shail not be liable for any 
charge, damage, or loss, which may arise in 
consequence of seizure or detention for or on 
account of illicit or prohibited trade, or trade in 
articles contraband of war’’ ; it was held, that 4 
seizure made bona fide, (however unfounded 10 
fact,) upon reasonable grounds, would be a legal 
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and justifiable cause of seizure and detention 
within the purview of the clause. 


Tis was an action on a policy of insu- 
rance on the schooner Gardiner of Gardiner, 
and the declaration alleged a loss by sei- 
zure, &c. 

The defendants admitting, that the vessel 
was seized by the Mexican government, 
averred, that she was so seized, and was de- 
tained and finally condemned on account of a 
violation of the revenue laws of Mexico, and 
to prove this averment, they produced a tran- 
script of the record of the court of the pro- 
ceedings against the vessel. 

The plaintiffs denied the existence of any 
such alleged law, or that any breach of any 
jaw was committed, or that the court had 
jurisdiction, and insisted, that the record was 
false, and that the vessel was confiscated 
and condemned arbitrarily and unjustly and 
without a trial or an opportunity on the part 
of the master to make a defence or éxamine 
witnesses. ’ 


The questions submitted to the court 
were :— 
First. Does the record conclusively 


prove the existence of a law, or the juris- 
diction of the court; or that the seizure, de- 
tention and condemnation aforesaid were on 
account of the violation of the revenue laws 
of Mexico, so that the plaintiffs are estopped 
from shewing that no such violation of law 
took place. 

Seconp. Can the plaintiffs by law tra- 
verse the allegations in the record that the 
master of the vessel was summoned to appear 
and defend his rights, and that the condem- 
nation took place, after he had appeared in 
court and been heard; and if he can by law 
traverse these allegations, is the record still 
sufficient conclusively to prove such a seizure, 
as will discharge the underwriters. 


It was agreed by the parties that the 
case might, under direction of the court, be 
sent to a jury to settle any facts, which might 
be in controversy, in regard to which the 
record was not conclusive, on motion of either 
party. 

The policy, transcript of the record and 
certain depositions were in the case and 
were submitted to the court. The record of 
thé proceedings in the Mexican tribunals 
consisted of a letter from the Commissioner 
of the Cusiom House to the Administrator of 





the Custom House of the department of To- 
basco, dated Frontera, Apri] 18, 1837; a 
letter from the latter to the District Judge of 
that department; an order to summon the 
captain of the schooner, the Attorney General 
and the Administrator of the Custom House 
to appear at a hearing at St. Juan Bantista on 
the 28th of April, 1837; a return, that the 
citation had been served on these individuals ; 
a record of the sentence, condemning the 
schooner ; a statement of the refusal of the cap- 
tain to sign the proceedings, and the proceed- 
ings respecting the sale of the vessel. The 
more important of these documents are refer- 
red to at length in the opinion of the court. 


The case was argued by F. C. Loring for 
the plaintiff, and by B. R. Curtis for the 
defendants. 


Story J.—This is the case of an action 
on a policy of insurance underwritten by the 
Neptune Insurance Company “for three 
thousand dollars on the schooner Gardiner of 
Gardiner, at sea or in port, for and during the 
term of one year, commencing the risk on the 
twentyeighth day of September, 1836, at 
noon.” There is a clause in the policy as 
follows: “It is agreed, that the insurers 
shall not be answerable for any charge, 
damage or loss, which may arise in conse- 
quence of seizure or detention for or on 
account of illicit or prohibited trade, or 
trade in articles contraband of war. Put 
the judgment of a foreign consular or colonial 
court shall not be conclusive upon the 
parties, as to the fact of there having been 
articles contraband of war on board, or as to 
the fact of an attempt to trade in violation 
of the law of nations.” The declaration 
alleges a loss by seizure of the government 
of Mexico during the term, for which the 
schooner was insured. The statement of 
facts, upon which the cause has been argued 
admits the seizure ; and the defendants con- 
tend, that the seizure and the subsequent 
condemnation of the schooner were on ac- 
count of a violation of the revenue laws of 
Mexico. And to establish this defence, they 
produce an authenticated transcript of the 
proceedings of the Mexican court against the 
vessel, and of the decree of condemnation. 
The plaintiffs deny the existence of any such 
alleged laws of Mexico, or that any breach 
thereof was committed, or that the court 
passing the decree had any jurisdiction; and 
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they insist, that the vessel was confiscated 
and condemned arbitrarily and unjustly, and 
and without trial or any opportunity on the 
part of the master to make any defence, or to 
examine any witnesses. 

The questions submitted to the court are: 
First ; whether the record of the proceedings 
is conclusive as to the existence of the Jaws 
of Mexico, the jurisdiction of the court, and 
the cause of seizure and condemnation; so 
that the plaintiffs are estopped from contro- 
verting them,and shewing that there has been 
no violation of the revenue laws of Mexico. 
Secondly; can the plaintiffs by law traverse 
the allegations of the record, that the master 
of the vessel was summoned to appear and 
defend his rights, and that the condemnation 
took place after he had appeared in court 
and been heard. And if by law they can 
traverse these allegations, then is the record 
still sufficiently conclusive to establish, that 
the seizure was such as will discharge the 
underwriters. 

Supposing the proceedings before the 
Mexican tribunal to be in all respects unex- 
ceptionable, my opinion is, that the allega- 
tions in those proceedings, as to the appear- 
ance of the master before the court, and his 
being heard before the decree of condemna- 
tion, would be conclusive on the parties, and 
would not be traversable or re-examinable in 
the present cause. But if the defence be, 
that the proceedings were not merely irregu- 
lar and illegal, but were founded in a positive 
fraud; and that in point of fact, the whole 
record was but a tissue of false allegations 
and false statements and false proofs, made 
up to cover the fraud, in which the seizing 
and prosecuting parties were all confederate, 
I should think, that evidence was admissible 
to shew, that the master never was summon- 
ed, never did appear, and never was heard 
before the condemnation, in order to establish 
pro tanto the fraud. I know of no case, where 
fraud, if established by competent proofs,is not 
sufficient to overthrow any judgment or de- 
cree, however solemn may be its form and 
promulgation. But it would require the 
strongest evidence to establish such a de- 
fence, by testimony not only of the highest 
order, but also free from any, the slightest 
suspicion of interest or bias. 

But to pass to the consideration of the 


effect of a foreign sentence in personam ; for 
that may be thought to be governed by some 
considerations not applicable to proceedings 
in rem.‘ That the sentence of a foreign 
court of admiralty and prize in rem is iy 
general conclusive, not only in respect to the 
parties in interest, but also for collateral pur. 
poses and in collateral suits, not only as to the 
direct matter of title and property in judy. 
ment, but also as to the facts, on which the 
sentence professes to proceed, though former. 
ly subject to much doubt and controversy, js 
now a point fully established in the courts of 
England and the courts of the United States, 
It is sufficient on this subject to refer to the 
cases of Croudon v. Leonard, (4 Cranch R. 
434); Rose v. Himely (4 Cranch R. 241); 
and Hudson v. Guestier, (4 Cranch R. 281, 
It does not strike me, that any sound dis- 
tinction can be made between a sentence 
pronounced in rem by a court of admiralty 
and prize, and a like sentence pronounced by 
a municipal court upon a seizure or other 
proceeding in rem. In each case the sen- 
tence is conclusive, as to the title and proper- 
ty, and it seems to me, that it must be equally 
conclusive as to the facts, on which the 
sentence professes to be founded. This | 
think is the settled doctrine in England and 
in the courts of the U. States. It is a just 
result from the whole reasoning in Rose v. 
Himely, (4 Cranch R. 241); The Mary, (9 
Cranch R, 126, 142 to 146); and Gelston 
v. Hoyt, (3 Wheat. R. 246.) 

Such is the general rule. But still it 
proceeds upon the ground, that the court 
pronouncing the decree, had jurisdiction ever 
the cause, and that the thing was either posi- 
tively or constructively in its possession, and 
submitted to its jurisdiction. Even in cases 
of prize, if the vessel has never been captured 
at all, or if after capture she is rescued or 
recaptured, so that she is no longer under 
the dominion or possession of the captors, tle 
sentence of a court of prize, professing to 
condemn her, would be a mere nullity, la 
respect to municipal seizures, the same rule 
must apply. The property must either be 
seized or be brought within the territorial 
jurisdiction, or at all events must be in the 
possession or under the control of the seizors, 
so as to be positively or constructively 








first point made at the bar. I do not meddle 
with the question, what is or ought to be the 


1See among other cases, Honediich v. Donegal, 
(8 Bligh. R. svi.) 
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subjected to the dominion of the seizing 
sovereign and his tribunals; otherwise the 
sentence pronounced will be a mere nullity, 
founded in usurpation. In respect to the 
jurisdiction of courts of prize acting tn rem, 
as they are courts sitting under the law of | 
nations, the courts of other nations are com- | 
petent of themselves to inquire into and | 
ascertain whether there has been any excess 


of jurisdiction, or not, without any resort to |, 


the laws of the particular country, where the 
tribunal is established. But in respect to 
municipal courts, acting tn rem, but deriving 
their authority solely from the territorial 
laws of the sovereign, they are and must, 
from the nature of the case, be presumed to 
be the best judges of the nature and extent | 
of their own jurisdiction, and of its just and | 
legitimate exercise. Their judgment, there- 
fore, affirming that jurisdiction, must ordina- 
rily be conclusive upon all foreign tribunals, 
subject, however, to this reserve, that the 
res is either within the territory, or is 
positively or constructively in the possession 
of the sovereign or his officers, so that the 
jurisdiction can according to the law of 
nations rightfully attach in such tribunals. 
I say ordinarily conclusive, because no for- 
eign court can be permitted to sit as a court 


and upon which the forfeiture is sought to be 
enforced ; and that there should be some 
personal or public notice of the proceedings, 
so that the parties in interest, or their repre- 
sentatives or agents may know, what is the 
offence, with which they are charged, and 
have an opportunity to defend themselves, 
and to disprove the charge. It is a rule 
founded in the first principles of natural 
justice, that a party shall have an opportunity 
to be heard in his defence before his property 
is condemned, and that the charges, on 
which the condemnation is soug it, shall be 
specific, determinate and clear. If a seizure 
is made and condemnation is passed without 
the allegation of any specific cause of for- 
feiture or offence, and without any public 
notice of the proceedings, so that the parties 
/in interest have no opportunity of appearing 
and making a defence, the sentence is not so 
‘much a judicial sentence, as an arbitrary 
sovereign edict. It has none of the elements 
of a judicial proceeding, and deserves not the 
respect of any foreign nation, It ought to 
have no intrinsic credit given to it, either for 
its justice or its truth, by any forelgn tribu- 
nal. It amounts to little more in common 
sense and common honesty than the sentence 
| of the tribunal, which first punishes and then 
hears the party—Castigatque, auditque. It 








of errors to revise the decisions of municipal 
courts in the exercise of the jurisdiction 
conferred on them by the municipal laws, 
That would be to assume the final interpreta- 
tion of those laws. But this doctrine again 
must be understood with its proper limita- 
tions, that the tribunal ie recognized by the 


sovereign of the country as competent to act | 


in the premises; which competency may be 
conclusively established from the express 
recognition of the sovereign, or his silent 
acquiescence in its decrees. 

There is another element, which, it seems 
to me, constitutes an essential ingredient in 
every case, where the sentence of a foreign 
court in rem is sought to be held conclusive 
as to the title to the property, and as to the 
facts, upoa which it professes to be founded. 
That element is, that there have been proper 


judicial proceedings, upon which to found the | 


decree ; by which I mean, not that there 
should be regular proceedings according to 
the forms of our law, or even of the foreign 
law; but that there should be some certain 


/may be binding upon the subjects of that 
| particular nation. But upon the eternal 
principles of justice it ought to have no 
| binding obligation upon the rights or proper- 
'ty of the subjects. of other nations; for it 
| tramples under foot all the doctrines of inter- 
national law; and is but a solemn fraud, if it 
is clothed with all the forms of a judicial 
proceeding. I hold, therefore, that if it does 
| not appear upon the face of the record of the 
proceedings in rem, that soine specific offence 
is charged, for which the forfeiture in rem 
is sought, and that due notice of the proceed- 
ings has been given, either personally or by 
some public proclamation, or by some notifi- 
| cation or monition, acting tn rem, or attach- 
ing to the thing, so that the parties in interest 
may appear and make defence, and in point 
of fact the sentence of condemnation has 
_ passed upon er parte statements without their 
appearance, it is not a judicial sentence 
| conclusive upon the rights of foreigners, or 
‘to be treated in the tribunals of foreign 





written allegation of the offence, or statement | nations, as importing verity in its statements 
of the charges, for which the seizure is made, ' or proofs. 


34 
















/lmerican 


266 


Cases. 





The opinion of Lord Ellenborough in 
Buchanan v. Rucker, (9 East. R. 192), con- 
tains much doctrine applicable to cases of 
this sort, although that case was a proceed- 
ing in personam, against a person, who had 
never been within the jurisdiction, But the 
case of Sawyer v. The Maine F. & M. Insu- 
rance Company, (12 Mass. R. 291, 295,) is 
directly in point, The Supreme Court of 
of Massachusetts there held, that as it did 
not appear that any libel was filed, any 
monition issued, any hearing had, or that 
any of the formalities had taken place, which 
are necessary to give a conclusive operation 
to the decrees of foreign courts, the sentence 
in that case (by a court of admiralty) was not 
to be deemed conclusive, even if it were 
admitted to be any evidence at all. ‘The 
court added, that for aught, that appeared 
from the copy of the proceedings, the for- 
feiture was decreed by mere arbitrary power 
without any trial; and that some of the 
forms of justice, used in civilized countries, 
had been assumed without any regard to 
the substantial requisites of a judicial inquiry. 

I entirely agree to the doctrine here pro- 
mulgated. If a civilized nation seeks to 
have the sentences of its own courts held of 
any validity elsewhere, they ought to have a 
just regard to the rights and usages of other 
civilized nations, and the principles of public 
and natural Jaw in the adininistration 
justice. 
any written charges of the offence, (for that 
is what I understand to have been meant by 
the Supreme Court of Massachusetts in using 
the word “Libel” in the case above cited), 
without any monition in vem, or notice to the 
parties, or thuse who represent them; without 
any hesring upon the facts, and without 


giving the party an opportunity to contest | 


the charges, or to know what in particular 
those charges are; itis but just and con- 
formable to the rights of other independent 
nations to disregard such sentences, as mere 
mockeries, and as in no just sense judicial 
proceedings. Such sentences ought to be 
deemed, both er directo in rem, and collate- 
rally, to be mere arbitrary edicts, or substan- 
tial frauds. 

Similar principles were recognized and 
and maintained by the Supreme Court of the 
United States in The Mary (9 Cranch R. 
126, 142, 144.) The court there said, that 
the reason,why the whole world are ordinarily 


of | 
If they choose to proceed without | 


held to be bound by the decree of a court of 
| admiralty in rem, is because every person, 
having any interest in it, may make himself, 
party and appeal from the decree. But the 
court added ; “Notice of the controversy js 
necessary in order t» become a_ party ; and 
it isa principle of natural justice, of univer. 
sal obligation, that before the rights of ay 
individual be bound by a judicial sentence, 
he shall have notice express or implied of 
the proceedings against him. Where these 
proceedings are against the person, notice is 
served personally or by publication; where 
they are in rem, novice is served upon the 
thing itself. This is necessarily notice ty 
all, who have an interest in the thing, and is 
reasonable, because it is necessary, and be- 
/cause it is the part of common prudence for 
all those, who have an interest in it, to guard 
that interest by persons, who are in a situation 
to protect it.” 
| Let us now see, how far these principles 
have any just application to the present 
case. In the first place, it is perfectly clear, 
that the tribunals of Mexico, having jurisdic- 
tion in rem, had a complete jurisdiction in 
this case; for the schooner was at the time 
| within the territorial districts of that govern- 
ment. In the next place, the jurisdiction 
of the particular court, being dependent 
upon the municipal law, and affirmed by tle 
court itself, would seem to be conclusive 
upon all foreign courts, especially as the 
record furnishes evidence, that its decree in 
this very case was adopted by the government 
_throngh its proper officials. In the next 
| place, it is stated in the record, that the mas- 
| ter of the vessel was summoned (and he was 
| the proper representative of the vessel ins 
‘proceeding in rem in the absence of the 
owner,) and that he appeared amd was admit- 
ted te make defence before the court. So 
far there seems no difficulty in the case. 
The real difficulty in the case is the total 
want of any libel, or allegation in the nature 
of a libel, containing specific charges of the 
offence,for which the confiscation was sought. 
We do not know precisely, whether tue 
offence intended to be charged was a fraudv- 
lent importation of goods in the schooner 
contrary to law, or the want of some genera! 
manifests, the nature and objects of whicli 
were stated, or the want of a specific manifest 
| of the two boxes of medicines, containing * 
full description of the particular contents 0! 
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these two boxes. In this respect we are left 
to mere inference and conjecture. The only 
documents, which contain any statements on 
the subject, to serve in the place of a libel, 
are a letter under date of the 18th of April, 





1837, from the Commissioner of the Custom 


House, addressed tothe Administrator of the | 


Custom House in the department, in which 
the writer says ; “I annex three particular 
manifests belonging to two boxes medicines 
[no copies of these manifests were put in 
the record] which arrived in the American 
schooner Gardiner, Capt. E. B. Freeman, 
coming from New York in ballast and con- 
signed to Don Pedro Nuel Pailleb. The | 
general manifests I do not send, on ac- 
count of the said captain’s alleging, that he 
is entirely ignorant of the contents of the 
said boxes, for which reason he makes none, 
although they have been repeatedly demanded 





of him in presence of the collector and also 
of the commander of the line, that in case | 
this defect is proved, it may not be said to 
be from want of notice or from any bad faith 
on the part of the commissioner. I send 
you, therefore, the only documents he has de- 
livered to me. The said boxes remain on 
board the said vessel under thirteen seals | 
for security, until the administration deter- 
mine, what shall be done with them; since | 
there is no occasion for the vessel to proceed | 
to the capital, the captain having written to | 
the consignee to attend there, and see what 
isto be done in the business. I annex | 
another document attested by the Mexican | 
Consul, that the vessel had been cleared with | 
the customary formalities of the port, togeth | 
er with a rate of the provisions anda decla- | 
ration of the said captain, but without a | 
certificate of the measurement of said vessel, | 
the captain of the port not having measured, 
which however shall be forwarded to you as | 
soon as done. All which I make known to 
you, to serve as occasion may require.” 

This is the whole of the letter. It is a/ 
mere official letter addressed by one public 
officer to another. It contains a imere narra- 
tive of certain facts. It makes no charge 
whatever against the vessel,as being forfeited 
by any act or omission. It alludes to no 
seizure, and proceedings against the vessel. 
It is mere advice ; and can in no just sense 
be deemed a libel, or document in the nature 
of a libel. It wants not merely the form of a 





judicial proceeding for a forfeiture, but its 
very essence. Looking at this letter alone, 
no person could ever conjecture, that the 
facts stated therein, authorized if true, a for- 
feiture of the vessel, and were so charged in 
order to enforce the forfeiture. 

The next document is a letter addressed 
by the Administrator of the Custom Hovse 
to the District Judge of the Department 
under date of the 2Ist of April, 1837, in 
which he says: “I have just received from 
the Commissioner of the Custom-House at 
the principal bar, a communication under date 
of the 18th imstant, [the foregoing letter] 
whieh I annex, respecting the want of gene- 
ral manifests, with which the American 
schooner Gardiner, Capt. B. Freeman, coming 
from New York, has arrived at that port, 
presuming, that the other documents, which 


{ 
| he has brought and which I have before me 


are in due form of law. All which I commu- 
nicate to you, that you may determine what 
seems to you fitof right.” This is the whole 
letter. It contains no accusation, asserts no 
offence, chargeable upon the vessel, and 
asks for no forfeiture. 

These are the only papers, upon which the 
District Judge proceeded to summon the 
captain to appear before him to defend his 
rights. I think it would violate all notions 
of the administration of public justice to call 
them a libel or an allegation in the nature of 
a libel, or an accusation, on which to found 
a decree of forfeiture against the vessel. 

The record then goes on to state the sum- 
mons and appearance of the captain and the 
proceedings before the Judge as follows: 
‘In virtue of the foregoing order appeared 
at the appointed kour before this tribunal the 
Administrator of the Custom House, Attorney 
General, and the captain of the American 
schooner Gardiner, to attend the hearing 


| thereby ordered ; and the present proceedings 


being rend and the judge having explained 
the object of this hearing, which was made 


| known to the said captain through his inter- 


preter, Don Andreas Mandilas, the said cap- 
tain represented, that on his arrival at Fron- 
tera, he delivered to the commissioner of 
this custom house, Don Juan Rosalind Vega, 
three particular invoices, a note of the provi- 
sions of his vessel, and a clearance of the 
custom house of the port, whence he sailed, 
but did not deliver the general manifests, not 
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having brought them on account of being | requisite manifests, and therefore were sub. 
ignorant of the contents of the two boxes he | ject to the penalty prescribed by the laws: 
had on board. And the said documents | and hence it may be inferred, arguendo, that 
having been exhibited to him for recognition, | the judge adopted their statements, and pro. 
he said they were the same he had mention- | nounced his sentence upon that foundation, 
ed. The Administrator and Attorney Gene- | But it is not so said. And I do not under. 
ral represented, that the captain being con- | stand, that in construing a foreign sentence, 
victed by his own confession of having | which is to be held conclusive in rem, as to 
brought the aforementioned boxes, without | the facts and grounds of the sentence stated 
the requisite manifest conformable to the | therein, this court is bound to make out such 
laws relating to the matter, they demanded, | facts and grounds by argument, and infe- 
that the penalty be imposed upon him, which | rence, and conjecture. The facts and 
those laws prescribed for those, who do not | grounds ought to appear er directo, in order 
submit to them; and which-being heard by | to estop the parties in interest from denying 
the judge he said, that in conformity to the | or questioning them. I agree with the doc- 
demands of the aforesaid functionaries and | trine of Lord Ellenborough in Fisher v. Ogle, 
to what is prescribed in article 7th of the | (l Camp. R. 418,) that courts of justice are 
law of Nov. 16, 1827, and the decree of | not bound to fish out a meaning, when sen- 
March 31, 1821, he must and did declare | tences of this sort are produced before them. 
subject to the penalty of confiscation the | Whatever points the sentence professes er 
American schooner Gardiner with all her ap- | directo to decide, they are bound to respect, 
purtenances, ordering in consequence, that | and admit to be conclusive. But if the sen- 
the said schooner. be brought to this capital, | tence be ambiguous or indeterminate as to 
where, after appraisement notice to the | the facts, on which it proceeds, or as to the 
supreme government agreeably to the final | direct grounds of condemnation, the sentence 
disposal in such case, communicated under | ought not to be held conclusive; or the 





date of May 7, they should proceed to a courts of other countries put to the task of 
sale at public auction, provided no appeal be | picking out the threads of argument or of 
interposed within the legal term to prevent. | reasoning or of recital, in order to weave them 
Whereupon the session was concluded, the | together, soas to give force or consistency or 
present being signed by all in presence of | validity to the sentence. The doctrine in 
the judge and notary, which I certify.” Calvert v. Bovill, (7 Term R. 523,) and 
It farther appears by the record, that the cap-| Christie v. Secretan,(8 Term R. 192,) seems 
tain refused to sign the foregoing sentence, | to me on this point entirely correct and satis- 
declaring, that he would not condemua him- | factory. In Maley v. Shattuck, (3 Cranch R. 
self. No appeal was interposed; and the | 458, 488,) it was said by Mr Chief Justice 
execution of the sentence was subsequently | Marshall, in delivering the opinion of the 
directed to be carried into effect. court, that the sentence of a foreign court of 
Now, certain'y, the sentence does purport! admiraity has never been supposed to evi- 
on its face to decree a confiscation of the| dence more than its own correctness; and 
schooner, and to be pronounced in conformity | consequently has never been supposed to 
to what is prescribed in certain municipal | establish any particular fact, without which 
laws of the governinent referred to by their| the sentence may have been rightly pro- 
dates, But these laws are not set forth! nounced. The same rule applies to the 
in hac verba, so that we are utterly ignorant | decrees of municipal courts, where the decree 
of their contents. What the particular facts | is general, and does not profess to proceed 
or grounds of the confiscation were, is not| er directo on any particular facts stated in 
stated by the judge in the sentence, although | the decree. 
certain facts and grounds are stated in the On the whole, therefore, for the reasons 
demand of confiscation made in the repre- | already stated, I strongly incline to hold, 
sentation (apparently oral) of the attorney | that for the want of some suitable allegation 
general and the public administrator, viz.| of the offence, in the nature of a libel, and 
that the two boxes were by the confession | for the want of any statement of facts er 
of the captain brought into port without the | directo, upon which the present sentence 
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' the clause. 
a mere lawless seizure or detention under | 
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professes to be founded, it is not conclusive 
evidence against the plaintiffs in the present 
suit. 

But it does not appear to me necessary to 
rest the decision in the present case wholly 


on this ground. There is a clause in the | 


policy, that “the insurers shall not be an- 
swerable for any charge, damage or loss, 
which may arise in consequence of seizure 
or detention for or on account of illicit or 


prohibited trade, or trade in articles contra- | 


band of war.” The question of the true 
interpretation of this clause, came before 


? the Supreme Court of the United States in 
‘the case of Carrington v. The Merchants’ 


Insurance Company, (8 Peters’s R. 496, 516, 
517, 518.) It was there held, that to bring 
a case within the clause as an exception to 
the liability of the insurers, it is not necessa- 
ry, that there should be a legal or justifiable 
cause of condemnation; but that itis suffi- 
cient, that there is a leyal or justifiable cause 
of seizure and detention for or on account of 
a supposed illicit or prohibited trade. If 
therefore there was a seizure or detention 


bona fide made upon a reasonable ground, | 


such for example, as if there was a wel] 
founded suspicion of such illicit or prohibited 
trade, or probable cause to impute or to 
justify further proceedings and inquiries, that 
would be a legal and justifiable cause of 
seizure and detention within the purview of 
On the other hand, if there was 


the pretext of illicit or prohibited trade, and 
it was utterly unfounded, and without any 
reasonable cause of suspicion, and was used 
merely as a pretence to cover an intentional 
fraud or tort, then the seizure or detention 
was not such as is contemplated in the 
clause. 

That there was a seizure in this case 
admits of no doubt; for there was a pro- 
ceeding in rem, whether regular or irregular 
is of no consequence, and a confiscation ad- 
judged in rem. The property was within 
the territory, in the possession and under the 
control of the government officers. Physical 
force actually applied is not indispensable to 
constitute a seizure or detention. It is 
sufficient, if the property be potentionally 
Within the reach and subject to the process 
of the government. Thus, an embargo laid on 
vessels in a port is not less real, as an arrest, 
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| seizure, or detention, because it is unaccom- 
panied with a physical force put on board to 

prevent a departure from the port. The 

restraint may be and is just as operative, if 
there is a moral force, and power of immedi- 
| ate action, which subdues resistance. There 
| is a complete subjection or deditio to the local 
| sovereignty, when it has the means and 
capacity and will immediately at hand to en- 
force obedience to its orders. 

The seizure and detention were also, as it 
| appears to me, clearly and avowedly made 
for and on account of a supposed illicit or 
prohibited trade ; that is to say, a trade car- 
ried on or attempted to be carried on with- 
out the proper documents or manifests re- 
quired by law. No other cause is assigned 
or pretended. I du not say, that there was 
any just ground of condemnation. It is 
sufficient, if there was a just and reasonable 
ground forthe proceedings on account of the 
supposed illicit or prohibited trade. The 
only question, then, open for consideration, 
is, whether the accusation of the asserted 
| illicit or prohibited trade was a mere cover 
and fraudulent pretence for a wanton tres- 
| pass and aggravated wrong in known viola- 
tion of law and right, or was bona fide, made, 
however unfounded in fact. If the lattey, 
the insurers are exonerated; if the former, 
| then they are liable for the loss. In short, 
the question comes to this, whether the 
whole proceedings were knowingly and in- 
tentionally fraudulent without any reasonable 
suspicions to justify them. If the condem- 
nation was without any hearing, or opportu- 
nity of hearing, on the part of the captain, 
| before the court, every presumption of mala 
| fides must be materially strengthened. 

It appears to me, that the question of 
fraud or not is completely open as a matter 
of fact for the consideration of a jury under 
all the circumstances of this extraordinary 
case. Before that question can be properly 
disposed of, it will probably be found neces- 
sary in addition to other evidence, to have 
the Mexican laws, on which the condemna- 
tion is supposed to have been founded, be- 
fore the court, so that the point of probable 
cause of seizure for defect of the proper 
manifests may be more fully presented, in 
explanation of the res gesta, to repel or con- 
firm the suggestion of fraud. 
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SUPREME COURT. 
PENNSYLVANIA, SEPTEMBER TERM, 1839. 


Reed v. Dick. 


An opinion expressed by the crew of a vessel in 
consultation with the master on the soundness 
of a suspected link in a chain cable, which they 
were paying out to prevent the vessel from 
dragging her anchor, is admissible in proof that 
it was not inadequate to the ordinary exigencies 
of the navigation. 


Evidence that other vessels, driven into port at 
the same time, were staunch and strong, is com- 
petent to show the violence of the gale. 


Also, that the sails were insufficfent, is inoperative 
where the cause turns on the suffieiency of a 
cable. 


The expense of overland transportation of goods, 
unconditionally received at an intermediate port 
in consequence of a disaster, must be borne by 
the me we and not by the carrier. 


Tue plaintiffs below declared in the com- 
mon pleas of Crawford connty against the 
defendant, who was sued with another, not 
taken, as a common carrier, for damage to 
goods on board their schooner Farmer, from 
Buffalo, in New York, to Erie, in Pennsylva- 
nia; and laid their damages at 5000 dollars. 
The Farmer sailed in company with other 
vesels in the beginning of October, 1833, 
the most tempestuous season of lake naviga- 
tion which occurs in the year; and was dri- 
ven back by stress of weather. The gale 
having moderated, she sailed again, but was 
compelled to go into Dunkirk for a harbor, 
where she lay at single anchor till the next 
day but one, whén it came on to blow a hur- 
ricane, and she began to start from her moor- 
ings. She was brought up by a_ heavier 
anchor and chain cable, but shortly started 
again, and the cables were paid out till 
within twenty fathoms of their extent, when 
a rope-yarn was observed bound round a link 
of the larger one as a mark of suspicion by 
a hand not then on board. The master was 
called to examine it, and all hands, as it was 
alleged, having pronounced it sound, the ca- 
ble was again paid out, till there was just 
enough of it left to fasten. in less than an 
hour it parted, (whether at the suspected link 
is not known,) the smaller cable was slipped, 
sail was made with the jib, and the crew 
were enabled by means of it, to clear certain 
rocks towards which the schooner had been 
dragging, and to run her ashore at the most 
favorable place in the harbor. Of the other 





vessels at anchor, only one rode out the gale 
On opening the Farmer’s hatches, next day. 
the cargo was found to be wet; the plain. 
tiffs goods were delivered to his agent, un. 
packed, dried, and forwarded over land to the 
place of their destination. 

Several points of evidence were ruled in 
the course of the trial. The defendant pro. 
posed to examine a witness to the fact that 
the crew had joined the master in pronoup- 
cing in favor of the doubtful link; but the 
proposal was overruled. He proposed also 
to ask the same witness whether the vesse|s 
which sailed in company with the Farmer, 
were not as staunch and well found as any 
others on the lake, but the answer was sup. 
pressed. Testimony was admitted, that th 
mainsail was chafed or eaten in holes by 
rats ; and that the flying jib was torn by the 
flukes of the anchor. Evidence also was 
admitted that the plaintiff had been putt 
expense in transporting his goods by land; 
and the jury were directed that it might be 
considered if they should find for the plain- 
tiff, in estimating the damages. To other 
matters not sustained or noticed in the opin- 
ion of the court here, bills of exceptions 
were taken and sealed. The jury found for 
the plaintiff 2304 dollars ; and the defendant 
brought a writ of error, 


The points raised by the bills of excep- 
tions were argued by Derrickson and Fur- 
rally for the plaintiff in error; who cited 4 
Binney 134, 3 Kent 228, 5 Binney 525, and 
1 Wash. C. C. R. 530: and by Riddle for 
the defendant in error; who cited 6 Watts 
425, Abbot on Shipping 329, 8 Sergt. and R. 
537, 1 T. R. 33, and 4 Whart. 204. 


Gixsson, C. J., delivered the opinion of the 
court. 

Whether we look to the carrier’s coinmon 
law responsibility or the limit assigned to it 
in the bill of lading, we must hold him bound, 
at the peril of the consequences, to provide 
a vessel sufficiently furnished with tackle and 
apparel to encounter the ordinary dangers of 
the voyage; not its extraordinary and un- 
foreseen dangers, against which it is the 
business of the merchant to secure himself 
by a policy of insurance, It might be sup- 
posed, therefore, that seaworthiness could 
not enter into the question of a carrier’s lia- 
bility for loss from an act of God, or, to 
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speak more reverently, from inevitable acci- 
dent with which it might seem to have no 
connexion. But the term 1s used compara- 
tively, not positively, as indicating a result, 
not exclusively of irresistable force, but of a 
degree of it above what is ordinarily experi- 
enced; and deficiency in the carrier’s equip- 
ment for ordinary emergencies, may con- 
sequently be an efficient cause of loss from 
an extraordinary peril which would not 
otherwise have been disastrous. Who can 
set bounds to the success of human exertion, 
when aided even by ordinary means, without 
which, the end would be altogether unat- 
tainable? By the energy of the crew, many 
aship has been rescued from a lee shore ; 
but the greatest energy would be frustrated 
even by the breaking of a brace or the snap- 
ping of a spar. The longer a sinking ship 
is kept afloat, the greater is her chance of 
assistance—and of the benefit of a chance, 
the merchant, or insurer, is not to be de- 


prived,—but the insufficiency of the pumps | 


for ordinary purposes, would deprive him of 
it by accelerating the catastrophe. 


be as satisfactorily attested by their doings 
when actuated by motives of self-preserva- 
tion and duty, as if it were pronounced under 
the usual juridical sanction. It was remarked 
by Mr Justice Story, in Tedmarsh v. The 
Washington Insurance Company (4 Mason 
439), that the standard of seaworthiness is 
arbitrary and dependent upon the opinion of 
nautical men; and these surely cannot be 
more safely collected than from their acts 
which constitute the usage of the particular 
port. Besides, when the rejected evidence 
was proposed, no other had been given of 
the supposed flaw than that a rope-yarn 
bound round a link of the cable by a hand 
not then on board, had been taken for an 
indication of his opinion of it; and his opin- 
ion deduced from his act, might be opposed 
by an opinion deduced from the act of the 





There | 


crew, 


The evidence that other vessels, driven 
back with the Farmer, were seaworthy, 
might be competent to show the violence of 
‘the storm; but it was inoperauive—the ques- 


| tion being whether there was a defect in one 


are, however, instances of destruction so | of her cables, and on that, the previous state 


sudden and overwhelming as to be incapable 
of prevention, or preparation for resistance, 
and therefore inevitable in the strict sense 
of the word; and in such a case, want of 
preventive apparatus for accidents of another 
sort, will not preclude the carrier from in- 
sisting on exemption from a loss induced by 
one of them as an act of Providence—as was 
ruled in Hart v, Allen and Grant (2 Watts 
114), where it was induced by capsizing ina 
squall. Now as the proximate cause of the 
loss, in the case at the bar, was the parting 
of achain cable, its actual sufficiency for 
ordinary occasions, without regard to the 
master’s knowledge of it, was the point on 
which the cause turned ; and the objection to 
the opinion of the crew expressed in consul- 
tation with him upon its condition, was not 
rested on a supposed incompetence of it in the 
abstract, but on a want of authentication of 
its truth by the oaths of those who had given 
it. At present I remember not what, or whe- 
ther any, peculiar reason is given for the 
admissibility of such evidence in cases of 
jettison ; but it seems to be adinissible on 
general principles as part of the res gesta. 
Seamen are experts in nautical matters; and 
their judgment in matters of opinion touching 
the working and preservation of a ship, may 


of the weather had no perceptible operation. 
! 
| Evidence of the condition of the sails, was 


| also competent but inoperative. As already 
| said, the carrier was bound to provide a ves- 
se] adequate to the common perils of the na- 
| vigation ; but according to Hart v. Allen and 
Grant, already quoted, the question of ade- 
quacy arises only where want of it may have 
contributed to the event. Now it appears, 
without contradiction, that when the larger 
cable parted, the smaller one was slipped, 
and the vessel was beached at the place de- 
sired by means of the jib which did its office 
perfectly, and was hauled down only when 
there was no further occasion for it. 


The only exception else, which seems to 
be well founded, was taken to evidence of 
expense incurred by over land transportation 
of the goods from Dunkirk to the place of 
their destination after they were taken into 
the plaintiff’s possession ; and to a consequent 
direction that it might be a constituent of 
damages. But the contract of affreightment 
is entire, and it seems that acceptance of the 
goods at an intermediate port, is an aban- 
donment of it. Where it is not entirely per- 
formed by delivery at the place of destina- 
tion, the merchant, being subject to no 
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payment or charge except in special cases, 


is entitled to nothing for time and labor 
spent in partial conveyance. “ Where goods,” 
says Benecke (Principles of Indemnity, 448), 
“in consequence of the ship being disabled 
by a peril of the navigation from completing 
her voyage, are transhipped and forwarded to 
the place of their destination,” (that is, as I 
take it, by the carrier), “the increase of 
freight thereby incurred, must be borne, ge- 
nerally speaking, by those for whose benefit 
the goods were sentto their place of desti- 
nation.” For whose benefit were they so 
sent in this instance? “FH,” says Molloy, 
(B. 2, ch. 4, §5,) “the ship in the voyage 
becomes unable, without the master’s fault, 
or that the master or ship are arrested by 
some prince or state in her voyage, the mas- 
ter may either mend his ship or freight ano- 
ther. But if the merchant will not agree to 
the same, then the freight becomes due for 
so much as the ship hath earned ; for other- 
wise the master is liable for all damage that 
shall happen. And, therefore, if the ship to 
which the goods were translated, perish, the 
master shall answer ; but if both ships perish, 
then he is discharged.” And Maylines (p. 
88) says the same. But this regards two 
things: the increased responsibility of the 
carrier for the goods when they have been 
transhipped without the merchant’s consent ; 
and the carrier’s right to pro rata freight, 
when the merchant elects to have them at 
the port of necessity. I find no authority to 
charge the carrier with the duty or expense 
of subsequent transportation ; on the contra- 
ry, it is clear, from the indivisibility of the 
contract, that the merchant, having taken his 
geods into his custody for his own purposes, 
is the person for whose benefit they are to 
be forwarded, and who must, consequently, 
bear the expense of it. As to him, the 
voyage is ended ; and the carrier has neither 
responsibility nor reward for the future. 
The merchant has superseded the contract 
by an arrangement of his own, and can claim 
nothing for prospective charges without a 
new agreement. The acceptance of the 
goods, in this instance, was unconditional ; 
and the charges which grew out of it, all but 
those incurred for salvage, can in no event 
be borne by the defendant. 


Judgment reversed, and a venire facias de 
novo awarded. 





Watt, Burke and Company v. Riddle, For. 

sythe, and Atterbury. 

By the English law-merchant, the acceptor of , 
foreign bill of exchange is not liable for re-ey. 
change, or any charge but interest according \ 
the rate established at the place of payment. 
and the statute of Pennsylvania which gives 
liquidated damages as a substitute, has regarj 
only to drawers and endorsers. 


Tie parties stated a case in the distric: 
court of Alleghany county, by which it ap. 
peared that on the second of January, 1837, 
Pinckard and Rayne, merchants at Vicksburg, 
Mississippi, drew a bill of exchange on the 
defendants, at Philadelphia, for 2000 dollars, 
payable at four months, to the order of Tho. 
mas Ferguisson, who endorsed it to Steele 
and Jenkins, who endorsed it to the plaintiffs, 
who discounted it at the Vicksburg Commer. 
cial and Railroad Bank. It was accepted, 
but protested for non-payment; and the 
plaintiffs, having received notice of protest 
paid the principal, at the return of the bil) 
with eight per cent. interest, and five per 
cent. damages in conformity to the law of 
that state. The defendants subsequently re- 
imbursed them the principal with six per 
cent. interest, the rate established by the law 
of Pennsylvania, and the question was whe- 
ther they are liable for the damages and dif- 
ference of interest. The court below gave 
judgment in their favor; and, on error 
brought, the point was submitted here, witl- 
out argument, by Biddle for the plaintiffs, 
and Bradford for the defendants. 


Gisson, C. J., delivered the opinion of the 
court. 

It is not a little remarkable that, in so 
commercial a country as America, the point 
submitted has not been raised before ; nor 1: 
it less so that it was first decided in Englané 
so late as 1810, and with so little remark in 
respect to the principle of the decisior, 
though a novel and an important one, as i 
found in the report of it. It came up i 
Napier v. Shneider (12 East. 420) on a mo- 
tion to direct that the master allow the ex- 
pense of re-exchange on a judgment agains 
the defendant as an acceptor; to which the 
court nakedly answered, that it could not be 
done against one who had charged himselt, 
by his acceptance, with no more than |is- 
bility to pay according to the law of his 
country ; and that if he do not, the holder 
has his remedy against the drawer—a con- 
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clusion certainly not in accordance with the 
law merchant of that continent with which 
England had her earliest and closest rela- 
tions. ‘It appears,’ says Pothier, “from 
our definition of the contract of acceptance, 
that its first and principal obligation is to pay 
the sum due on the face of the bill at its 
maturity. Its secondary and accessory ob- 
ligations, consist in this, that, in default of 
payment at maturity, the acceptor shall be 
bound to pay the holder, along with the prin- 
cipal sum: Ist, interest on it from the day 
of protest without regard to demand; 2d, 
costs of protest, and expense incurred in the 
business of presentment, in the same manner, 
as we have already said, the drawer is bound 
for them; 3d, re-exchange, in the same man- 
















is bound for it, to whose obligation the ac- 
ceptor is taken tohave become a party (avoir 
accédé) by his acceptance. Lastly, he is 
) bound, with the drawer, for interest on these 

sums, from the time they are demanded.” 
Traite du contrat de change, Premiere partie, 
ch. 6, art. 4, §1. Now it was the want of 
this principle of accession, which, in the civil 
law, creates a unity of interest and obligation 
betwixt parties separately bound for the 
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English law. It had not been doubted that a 
drawer is liable for re-exchange and other in- 
cidental expenses; and had the acceptor 
been bound by his contract, he would neces- 
sarily have been in this predicament. It was 
not without an object therefore, that Lord 
Tenterden asked, as he did in Dawson v. 
Morgan, (9 Barnw. and Cress. 619,) “ What 







ser and an acceptor ?” He might have added, 
“or between a drawer and an acceptor;” for 
an endorser stands towards the acceptor es- 
sentially as the drawer of a new bill. It had 







acceptor is substantively that of the maker of 
& promissory note;.and though the conclu- 
sion of the court in Vapier v. Schneider, was 
an unavoidable one, it serves to shew how 
impossible it must always be, to combine to- 
gether, without collision, parts of the machi- 
nery of different systems, however separately 
@ susceptible of harmonious action. In Masser 
v. Strickland (17 Sergt. and R. 354), we fol- 
lowed—injudiciously, I thought,—the prece- 
dent of the Supreme Court of New York, in 
Kipp v. Brigham (6 Johns. 158), by applying 
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ner, as we have seen above, that the drawer | 


same thing, that gave a different turn to the | 


privity of contract is there between an endor- | 


long been held that the engagement of an | 





this civil law principle of accession to the 
collateral engagement of a surety, and con- 
cluding him, to the displacement of the prin- 
ciple of res inter alios acta, by a recovery 
against his principal. But though the com- 
mon law is so interwoven with our habits 
and institutions as to be an instinct of our 
nature, yet as our ancestors are supposed to 
have brought with them only those parts of 
it which are fitted to our circumstances, I 
will not say that we might not, to avoid a 
particular mischief, adopt, in this particular, 
| the law merchant of the continent, which 
has, | believe, been somewhere called a purt 
of the law of nations. But it so happens 
| that the rule of the English law is peculiarly 
adapted to the exigencies of our commerce. 
| Bills betwixt America and Europe, are used 
| almost exclusively for remittance to the lat- 
| ter, and the presence of a foreign acceptor 
| here is rarely known; consequently, though 
| bills betwixt the different states have also 
|a foreign character, it has been thought 
| more convenient, if not more just, for the 
| buyer to look to the seller at the place of the 
transaction, than it would be to leok toa 
_ party bound. by the same obligation at a dis- 
tance. It is for this reason, perhaps, that the 
statutory substitute for re-exchange provided 
by many of the American states, has regard 
exclusively to drawers and endorsers. ‘lhe 
letter of our own statute goes' no further; 
and though we might, to avoid injustice, pro- 
| nounce the case of an acceptor to stand on 
| separate ground, yet, as the legislature seems 
| to have intended to dispose of the subject as 
| an eutire one, it is our duty to say the whole 
doctrine of re-exchange is supplanted by it. 
| The remaining point is settled by more than 
| one decision in our own country, as well as 
| by an admitted principle of general law, that 
| the contract of acceptayge is local, and that 
interest for a breach of it, is to be computed 
at the established rate of the place where it 
was to have been performed. 


Judgment affirmed. 
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SUPREME JUDICIAL COURT. 
1839. 
Richards v. Smith and another. 


A return ofan officer on an execution is not necessa- 
ry to the validity of a title to goods purchased at 
a sheriff's sale; and the purchaser's title will 
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not be defeated by any irregularity in the offi- 
cer'sreturn. 

The purchaser at such a sale may establish his 
title by parol evidence of the sale to him by the 
officer. 


Where it was objected to an officer’s return, that 
it did not state with sufficient distinctness that 
he had conformed to all the requirements of the 
statute; it was held, that he might amend his 
return on proving that he did in fact perform all 
the acts required by law. / 

Ts was an action of trover for a horse. 
The defendants pleaded severally the gene- 
ral issue, and filed a brief statement, accord- 
ing to the statute requirement. At the trial 
in the Court of Common Pleas, before Wil- 
liams J., the plaintiff proved that Smith teok 
the horse from his possession, and afterwards 
sold him at public auction to Rogers, the 
other defendant, who took away and disposed 
of the same. 

The defendants then offered in evidence 
an execution duly issued by Harvey Clapp, 
Esq. in favor of said Rogers against said 
Richards, upon which was endorsed a return 
made by said Smith as constable of Wal- 
pole, setting forth that he took said horse 
and sold him at public auction to said 
Rogers, he being the highest bidder therefor, 
for the purpose of satisfying said execution. 

The plaintiff’s counsel objected to the 
sufficiency of the return on the ground, that 
it did not set out at what public places the 
officer posted up notifications of the time and 
place of sale. The return stated that he 
posted up notices, &c. “at two public places 
in said Walpole as the law directs.” They 
also objected to the return, because it did 
not show with sufficient certainty, that the 
notifications posted up contained a descrip- 
tion of the place at which the sale was to be 
had. 

The court ruled the return insvfficient in 
law to justify the defendants, or either of 
them. The defendants’ counsel then offered 
to prove that the notifications were posted 
up atthe inn of Harvey Clapp and at the 
store of Bird & Hawes, both of them public 
places in Walpole, and that the inn of Harvey 
Clapp was mentioned in said notifications as 
the place of sale ; and upon the proof of 
these facts, they contended that the officer 
should be permitted to amend his return. 
The court ruled that the evidence was inad- 
missible, and refused to permit the officer to 
amend his return; but allowed the amount of 





LR. 335.) 


the execution to be deducted from the valy> 
of the horse, in mitigation of damages. ‘f, 
these rulings of the court the defendants 
counsel excepted. 


Wilkinson, for the defendants, contended. 
1. That the return was sufficient; (Rey, 
Stat. ch. 97, sec. 28; New Eng. Sheriff, 27s, 

2. That no return of a levy of an execution 
on personal property is necessary, in order 
to give the purchaser of an article at a 
sheriff’s sale a legal title, nor will the want 
of such a return make the officer a trespasser 
ab initio, or liable in trover. 

The decision in the Court of Common 
Pleas was made upon the authority of 
Purrington v. Loring, (7 Mass. Rep. 388, 
and Hammatt v. Wyman et al., (9 Mass 
Rep. 138,) and upon the dictum of Parker 
C. J. in Howe v. Starkweather, (17 Mass. 
Rep. 240,) that the return of the officer 
cught to shew a compliance with the lav, 
or the purchaser would be unable to maintain 
his property.” The case of Purington +. 
Loring was brought against the officer alone, 
and he proposed to contradict his return; 
and in Hammatt v. Wyman et al. there was no 
delivery of the goods made, but they re- 
mained in the hands of the debtor intermixed, 
without mark, with his other goods, and so 
the dictum of Parker C. J. in this case, that 
“a written return of the offence stating par- 
ticularly his proceedings, is necessary to 
vest in any purchaser under an execution, 4 
property in the goods of the debtor,” was 
unnecessary to the decision of the case. 
These dicta seem to have been made without 
adverting to the distinction between a levy 
on goods and an extent on real estate. In 
the latter case, the return must be made * 
matter of record; as real estate can be 
holden only by a record title, and unless it 
appears by the return that all the statute re- 
quisitions have been complied with, no title 
passes by the extent. The doctrine conten¢- 
ed for on the other side is inconsistent with 
the principle laid down by Parsons C. J. in 
Ladd v. Blunt, (4 Mass. Rep. 402,) that a 
seizure of goods ona fieri facias is a dis 
charge of the debtor even though the sherifi 
waste the goods or do not return the execu- 
tion. ‘The same principle is recognized in 
Bayley v. French, (2 Pick. 590.) See also 
Titcomb v. Union M. & F. Ins. Co. (8 Mass. 
The law in England and the ad- 
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joining states upon this point seems to be 
well settled. Hoe’s Case, (5 Coke R. 90 ;) 
Doillie and Joiliff’s Case, (Lane R. 52;) 
Rowland v. Veale, (Cowp. R. 20;) Cheasley v. 
Barnes et al. (10 East. Rep. 73;) Wheaton 
v. Sexton, (4 Wheat. R. 503;) Jackson v. 
Sternbergh, (1 John. Cas. 153;) Bealls v. 
Guernsey, (8 John. R. 52;) Whiting v. Brad- 
ley, (2 N. Hamp. R. 82;) Perkins v. Thomp- 
son, (3N. Hamp. R. 144;) Janes v. Martin, 
(7 Vermont R.92;) Buck v. Hardy, (6 Green. 
R. 162;) Clark v. Forcroft, (6 Greenl. 296 ;) 
see 3 Dane’s Abr. 91, where the doctrine of 
Hoe’s Case is adopted as sound law. 

3. That the officer should have been per- 
mitted under the circumstances of this case, 
toamend his return. T'hatcher v. Meller, (11 
Mass. R. 413;) Wells v. Battelle, (11 Mass. 


R. 481 ;) Atkins v. Sawyer, (1 Pick. R.354;) | 


fore, be remanded to the Court of Common 


‘dams v. Robinson, (1 Pick. R. 462;) Com- 
monwealth v. Parker, (2 Pick. R. 550.) 


Bishop, for the plaintiff, relied upon Pur- 
ington v. Loring, (7 Mass. R. 388;) and 
Hammatt v. Wyman et al. (9 Mass. R. 138 ;) 
before cited. 

Purnam J., in delivering the opinion of 
the court, observed in substance, that the 
doctrine Jaid down in Ladd v. Blunt, (4 
Mass. R. 402,) which did not appear to have 
been overruled, was conclusive upon the 
point, that a return of the officer upon an ex- 
ecution is not necessary to the validity of a 
title to goods purchased at a sheriff’s sale. 
Great inconvenience would result from mak- 
ing the purchaser responsible for the cor- 
rectness of the officer’s doings in relation to 
the sale, or for the regularity of his return. 
Debtors would suffer thereby as well as 
creditors. Such a rule would seriously 
affect the price of goods sold on execution. 
Few purchasers would be willing to run the 
hazard, unless they could buy ata very great 
discount. The purchaser in this case ought 
to have been permitted to establish the title 
by parol evidence of the sale to him by the 
officer. His defence was complete upon 
showing the authority of the officer to make 
the sale, and that he made the purchase at 
such sale. His title was complete upon the 
sale and delivery, and could not be defeated 
by any irregularity in the officer’s return. 
This decision is not intended to conflict at 
all with the doctrine so well settled in this 
state, that the return of an execution exten- 








ded on real estate must set forth all the 
requirements of the statute in order to give 
the creditor a title. In such cases the pur- 
chaser can hold only by a record title, and his 
title must be proved by the record, or, in 
other words, by the return. 

In regard to Smith, the officer, we think 
he should have been allowed to amend his 
return. The objections to his return were, 
that in certain particulars, it was defective. 
It did not state with sufficient distinctness 
that he had conformed in all particulars to 
the requirements of the statute. He offered 
to prove, at the trial, that he did in fact per- 
form all the acts required by law. This 
would not, we think, be contradicting his re- 
turn; nor would ‘there be any danger in 
allowing an officer to amend his return under 
such circumstances. The case must, there- 


Pleas for a new trial; and in the mean time 
the officer may apply to the magistrate for 
leave to amend his return. 


Monk v. Colburn and Trustee. 

Where A. recognized with sureties to be of 
good behaviour for six months, and placed in 
the hands of B. asum of money for their indem- 
nity, and afterwards, before the expiration of 
the six months, B. was summoned as the trus- 
tee of A.; it was held, that ie was not liable, 
and that it weuld make no difference if there 
were defects in the complaint upon which A. 
was arrested and ordered to recognize. 

Tue question in this case arose upon the 
answer of the trustee. Erastus Worthington, 
the trustee, in his answer set forth, that the 
defendant was arrested for a violation of one 
of the offences prohibited in the Revised Stat- 
utes, ch. 143, sec. 5, and was brought before 
him for trial And such proceedings were 
had thereon that the defendant was ordered 
to recognise, with sufficient sureties,in the 
sum of one lundred dollars, to be of good 
behaviour for six months according to the 
provisions of the 9th section of said chapter 
of the Revised Statutes. That Colburn did 
so recognise with one Webster and Alden 
for his sureties; they agreeing to become 
his sureties upon his: putting one hundred 
dollars into the hands of said Worthington 
for their indemnity. That Colburn put the 
money into Worthington’s hands accord- 
dingly, which he agreed to hold for the pur- 
pose aforesaid. Afterwards, and before the 
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expiration of the six months, he was sum- 
moned in the present suit. 


‘Ames, for the plaintiff, to the point that 
this was not such a contingency as would 
authorize the discharge of the trustee, cited 
Thorndike v. De Wolf and Trustee (6 Pick. 
120), Wheeler v. Bowen and Trustee (20 
Pick. 563.) He also contended, that there 
were certain defects in the complaint upon 
which said Colburn was arrested, which 
would render the taking of the recognizance 
illegal, and so not binding on the sureties. 


Wilkinson, for the trustee, to the point that 
the debt to Colburn was contingent, cited 
Revised Statutes ch. 107, sec. 30, and the 
cases there referred to in the margin; also, 
in Faulkner v, Waters (11 Pick. Rep. 473), 





Wood v. Partridge (11 Mass. Rep. 488), Lane 
v. Penniman and Trustee (4 Mass. Rep. 91), | 
Wentworth v, Whittemore (1 Mass. R. 471). He | 
also contended, that the complaint was formal. | 
Or, at any rate, the defendant having waived | 
all exception to it, and requested to be al- 
lowed tu recognise agreeably to Revised | 
Statutes ch. 143, sec. 9, it was immaterial | 
whether the complaint was informal or not. 


Suaw, C. J., delivered the opinion of the 
court. 

He stated, that where the contingency af- 
fects the property itself, that is, where it de- 
pends upon the happening of some future 
event whether anything will be due from the 
trustee or not, he must be discharged. But 
where the question of the trustee’s liability 





depends upon facts already existing, though 
in dispute, there the trustee process will at- | 
tach, and may be postponed till the liability 
cr the amount of the liability shall be ascer- 
tained, In the present case, it is wholly 
uncertain whether anything will become due 
to the defendant or not. The trustee, if 
charged at all, must be charged upon the 
facts existing at the time he is summoned. 
And, as the facts now stand, nothing is due | 
the defendant whether anything will here- 
after become due, depends upon a contin- 
gency. It is not competent for the plaintiff 
to take advantage of any defect in the com- 
plaint. The magistrate was authorized to 
take the recognizance notwithstanding there 
might be defects in the complaint. The 
trustee must therefore be discharged. 





Chessman v. Whittemore. 


A conveyed an estate to B. and the latter took 
per sae but his deed was not registere) 
3. subsequently sold the land to B. Jr., wi 
instead of taking a deed from B. added the wor 
“ junior” to the name of the grantee in the dee 
from A. to B. Held, that the title remained jy 
B. 


Turs was a real action to recover a trac; 
of land in Weymouth. The demandan 
claimed under a deed from Asa Hurt, J; 
The tenant claimed under a levy of an exe. 
cution issued on a judgment recovered by 
him against Enoch Hunt, who, as was admit. 
ted by both parties, formerly owned the de. 
manded premises. 

Before the tenant attached the land, Enoch 
Hunt had conveyed it to Asa Hunt, who 
took immediate possession, and openly re- 
mained in possession several years, thoug) 
his deed from Enoch was not registered 
Asa Hunt afterwards sold the land to As 
Hunt, Jr., who, instead of taking a deed from 
his father, added the word “junior” to the 
name of the grantee, in the deed from Enoc! 
to Asa Hunt, and also the word “ junior” to 
the name of Enoch Hunt, and caused it to be 
registered as a deed from Enoch, Jr. to Ass, 
Jr. He afterwards erased the word “ junior 
from the name of Enoch Hunt, and caused 
the deed to be registered as from Enoci 
Hunt to Asa Hunt, Jr. All these entries 
in the register’s office were made after tle 
attachment of the land by the tenant, as 
Enoch’s. Asa Hunt afterwards made a deel 
of the premises, in due form, to Asa Jr., wh 


| had previously conveyed them to the demar- 


dant. 


Leland and Kingsbury for the demandant. 
Metcalf and Breck for the tenant. 


Morton J.—The tenant had notice of 
the conveyance by Enoch to Asa, as the latter 
went into open possession, and therefore, by 
a series of decided cases, he could not avail 
himself of the omission to register the deed. 

The alteration of the deed, even if it had 
been made by the grantee himself, would not 
have destroyed his title, though it would 
have prevented his resorting to the covenants 
therein, if the title had been defective. As 
matters were managed, the title remained in 
Asa, Sen. up to the time of his regular con- 
veyance to Asa, Jr. The tenant’s attacli- 
ment and levy on the premises were ineflec- 
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tual, as he had notice in law of Enoch’s deed 

to Asa, Sen., and as the title of Asa, Sen. was 

not impaired by the alterations of the deed | 
by Asa Jr. The tenant must therefore be 

defaulted. Barrett v. Thorndike, (1 Green|. 

73;) Lewis v. Payn, (8 Cowen 71;) Jack- 

son v. Gould, (7 Wend. 364.) 


Spear vy. Cummings. 


No action can be ma ntained against a district 
school master for refusing to instruct the chil- 
dren of an inhabitant of the district, 
Trespass upon the case. The declara- 

tion averred “that the said Cummings on 

the Ist day of April, 1837, was duly employ- 
ed and took upon himself the office and 
business of a teacher of the public school 
established according to law in the centre 
school district in Quincy, for a valuable 
consideration, viz. for the sum of $450 per 
year, and it thereupon becaine the duty and 
obligation of said Cummings to teach all the 
children residing in said district, who should 
be sent to the school of said Cummings for 
instruction, and who should be over the age 
of seven years, and under the age of sixteen 





years: and the said Spear in fact saith that | 
he, then and ever since, resided in said dis- | 
trict, with three children and a servant be- | 
tween the aforesaid ages, and that he sent | 
said children to said school, and requested | 
said Cummings to teach them. Yet the said | 
Cummings, well knowing the premises, would | 
not teach them, but contriving and intending | 
to injure said Spear, refused and neglected | 
so to do, whereby said Spear lost the benefit | 
of their instruction, and is liable to pay a! 
tax for school keeping without considera- 

tion.” 


The plaintiff was nonsuited by Putnam J. | 
on the opening of the case to the jury, in 
February, 1838, subject to the opinion of the 
whole court on the question whether the de- 
claration showed any legal cause of action. 


Metcalf and Gourgas, for the defendant, 
made two points; Ist, that no action could 
be maintained against the defendant on the 
allegations in the declaration; and 2d, that 
if any action would lie, it must be brought 
in the name of the children whom the plain- 
tiff refused to instruct. 


_F. Derter and Churchill Jr. for the plain- 





tuff. 


Snaw C. J. said the court had not found 
it necessary to decide the second point taken 
by the defendant’s counsel, as they were all 
of opinion that no action could be maintained 
by anyone. ‘There is no privity of contract 
between the schoolmaster and his pupils, nor 
between him and the parents or guardians of 
his pupils. The contract is between the 
master and the town. Clark v. Great Bar- 
rington, (11 Pick. 260.) The general super- 
intendence of schools is confided, by the 
statute, to the school committee; and if the 
master neglects or violates his duty, the 
committee may interpose, &c, 

No action like this has ever been brought 
in this state, er any neighboring state; and 
this fact, though not conclusive, is strong 
evidence that such an action cannot be sup- 
ported. 2 T. R. 671, 673. The nonsuit 
must stand. 


—————————_—_—_—_——SS== 


DIGEST OF AMERICAN CASES. 


=== 


[Selections from xxi. Pickering’s (Mass.) Reports. } 
ACTION, 

1, Where a writ is filled up provisionally 
and delivered to an officer with instructions 
not to serve it until after a certain time or 
the happening of a certain event, the action 
will not be deemed to have been commenced 
until the service of the writ.—Seaver v. Lin- 
coln, 267. 

2. Thus, where a writ against the indorser 
of a note was delivered to an officer with in- 
structions not to serve it until after he had 
given the indorser notice of the non-pay- 
ment of the note by the maker, and the writ 
was not in fact served until after such notice 
had been given, it was held, that the action 
was not commenced until the service of the 
writ.—Jbid. 


ACTION ON THE CASE. 
1. The master of a vessel is not required 
by any positive law or general usage, always, 
in the night time to exhibit a light on his 
vesse] while at anchor in a harbor; and whe- 
ther the omission to exhibit one will amount 
to negligence, so as to bar a claim for an in- 
jury received from another vessel’s running 
foul of her, must depend on the particular 
circumstances of the case.—Carsley v. While, 
254. 
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2. In an action on the cases against the 
defendant for carelessly and negligently set- 
ting a fire on his own land whereby the 
plaintiffs’ property on adjoining land was 
consumed, it is not material whether the 
proof shows only gross negligence or want 
of ordinary care, for in either case the 
plaintiffs would be entitled to recover dama- 
ges to the amount of the actual loss sus- 
tained by them, and no more, in the form of 
vindictive damages or otherwise.— Barnard 
v. Poor, 378. 


ATTACHMERT. 

1. A manufacturer of goods put them into 
the hands of a common carrier, at Providence, 
to be carried to Boston and left at the tavern 
where the carrier’s wagon usually stopped, 
and then went to Boston and presented an 


invoice of the goods to his factor, stating | 


that they were on the way, and obtained an 
advance upon them. The manufacturer had 
previously consigned divers goods to the 
same factor for sale, and had received ad- 
vances upon them, and his practice was to 
deliver the goods at the warchouse of the 
carrier in Providence, and the expenses of 
transportation were usually paid by the factor. 
Afterward, and while the goods in question 
were on the way, they were attached at the 
suit of a creditor of the manufacturer. It 
was held, that the factor had no lien, and 
that the attachment was valid.—Baker v. 
Fuller, 318. 

2. Where goods attached by a deputy of 
the sheriff, are deposited in the hands of a 
keeper, to be forthcoming on demand, the she- 
riff has a special property in them and may 
maintain an action for them against the 
keeper, for the benefit of the attaching cre- 
ditor.— Ibid. 


BANK. 


1. The St. 1838, c. 14, provides that bank 
commissioners shal] be appointed by the go- 
vernor, that they shall visit the banks and 
shall have free accesss to their vaults, books 
and papers, and shal] make all such inquiries 
as may be necessary to ascertain the condi- 
tion of the banks and their ability to fulfil 
their engagements, and whether they have 
complied with the provisions of law, and may 
summon and examine, under oath, the officers 
and agents of the banks, in relation to the 


transactions and condition of the banks, and 
that officer or agent who shall refuse, “ with- 
out justifiable cause,” to appear and testify 
when thereto required, shall be subject to 
fine or imprisonment; and if upon examina- 
tion of any bank they shall be of opinion 
that it is insolvent, or that its condition is 
such as to render its further progress hazar- 
dous to the public, and that it has exceeded 
its powers or has failed to comply with all 
of the rules, restrictions and conditions pro- 
vided by law, they may apply to a justice of 
the Supreme Judicial Court, to issue an in- 
junction to restrain such corporation, in 
whole or in part, from further proceeding 
with its business, until a hearing of the cor- 
poration can be had, and the justice shal! 
forthwith issue such process, and after a full 
hearing of the corporation upon the matters 
aforesaid, may dissolve or modify the injunc- 
tion or make it perpetual, and, at his discre- 
tion, appoint a receiver. It was held, that 
the statute is not unconstitutional on the 
ground of being an assumption by the legis- 
lature of judicial power, in making it the 
duty of the judge, in a particular case, to 
perform a judicial act; for, on the contrary, 
it is a general law, in regard to all banks, 
that in a given state of facts an injunction 
shall issue. —Commonwealth v. Farmers’ ani 
| Mechanics’ Bunk, 542. 
2. Neither is it unconstitutional on the 
| ground of being a usurpation of judicial 
power, in requiring the justice, in the first 
| instance, on the complaint of the bank com- 
missioners, without a hearing of evidence to 
satisfy his own mind, to issue an injunction ; 
the effect of it is, to declare that the repre- 
sentation made by the commissioners, upon 
such examination, of such faets, shall be 
prima facie evidence that the bank is acting 
unlawfully and that its further operation will 
be hazardous to the community.—Jbid. 





3. Neither is it unconstitutional on the 
ground of its compelling the officers and 
agents of a bank to furnish evidence to cri- 
minate themselves; for (among other rea- 
sons) it imposes a penalty only upon those 
who “ without justifiable cause” refuse to 
testify. —Jbid. 

4. Nor is it unconstitutional on the ground 
that a suspension of the proceedings of 
bank by the injunction, diminishes the peri- 
od for which the bank is by its charter em- 
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powered to act as a corporation; for as the 
bank may violate its charter or the law, 
there must be some mode prescribed for a 
judicial inquiry into the fact and for giving 
redress to parties who may have suffered, and 
the injunction is not an arbitrary suspension 
of the corporate powers of the bank, but a 
species of compulsory process entirely con- 
sonant to the course of the administration of 
justice in like cases.—ZJbid. 


BILL OF EXCHANGE AND PRO- 
MISSORY NOTE. 


1. Underneath the signature of the payee 
of a negotiable note indorsed by him in 
blank, were written the following words 
signed by the defendant: “I guaranty the 
payment of semiannual interest on this note 
as well as the principal.” It was held, that 
such guaranty was not negotiable, in itself, 
nor made so by being written upon a nego- 
tiable instrument ; and therefore that no ac- 
tion could be maintained on such guaranty 
by one who subsequently became the holder 
of the note.—T'rue v. Fuller, 140. 

2. A parol declaration by the holder of a 
promissory note to the surety, after the note 
has fallen due, that he will exonerate the 
surety and look to the principal, is a good 
defence in an action by the holder against 
the surety ; and if the relation of the makers 
is not apparent on the face of the note, parol 
evidence is admissible to prove that the de- 
fendant signed as surety, and that this was 
known to the holder at the time when he 
made such declaration.— Harris v. Brooks, 
195. 

3. A demand on the maker of a note pay- 
able on demand, made on the seventh day 
from the date, was held to have been made 
within a reasonable time, to charge the in- 
dorser.— Seaver v. Lincoln, 267. 

4. If a note is made payable at a bank, 
there is no default of payment on the part of 
the maker until the close of the usual bank- 
ing hours, on the last day of grace, at such 
bank.— Chase v. Clark, 310. 

5. If no particular bank is named, the hour 
will be determined by the usual banking 
hours at the bank or several banks, in the 
place where the note is payable.—Jhid. 

6. The drawer of a bill of exchange ha- 
ving no effects in the hands of the acceptor 
from the time when the bill was drawn to 





the time when it became due, was held liable 
without proof of demand and notice of non- 
payment.— Ainsley v. Robinson, 327. 

7. In an action by the indorsee against 
the drawer of a bill of exchange, the accep- 
tor is a competent witness to prove that he 
has not had in his hands any funds of the 
drawer.— [bid. 


CONFUSION OF GOODS. 


1. If A intentionally intermingle his own 
goods with others of the same quality and 
value belonging to B, but which A supposed 
to be his own, such intermixture does not 
divest A of his property in those which did 
in fact belong to him; and if B, knowing 
that a part of the goods belong to A, take 
away the whole, he is responsible to A in 
trespass, for the value of A’s goods; or if he 
take the goods, without such knowledge, al- 
though not liable in trespass, he may be in 
assumpsit, if he has sold the goods, or in 
trover, after a demand and refusal, if he has 
not sold them.—Ryder v. Hathaway, 298. 

2. But if A, in such case, know that a por- 
tion of the goods were not his own, or if he 
doubted, whether they were or not, and in- 
termingled them in order to mislead B, and 
prevent him from taking his portion, without 
danger of taking those of A, then A has, by 
such fraudulent act, lost his own property, 
and can have no remedy.—Jbid. 


CONVEYANCE, 

1. Where Jand was conveyed with al] the 
buildings standing thereon except the brick 
factory, it was held, that the grantor’s title to 
the land on which the factory stood and the 
water privilege appurtenant thereto, did not 
pass by the deed.—Allen v, Scott, 25. 

2. Where the line of a lot, mentioned ina 
deed of conveyance asa boundary of the land 
conveyed, was not ascertained and known by 
the parties, and a plan of the land had been 
taken, which is referred to in the deed as 
containing a particular description of the 
land intended to be conveyed, and the de- 
scription on the plan is clear and unambigu- 
ous, referring to monuments, courses and 
distances which can be ascertained with per- 
fect certainty, and is inconsistent with the 
boundary lime referred to, such particular 
description will control the words of general 
description, and the reference to such sup- 
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posed boundary line will be rejected.—Ma- 
goun v. Lapham, 135. 


3. A mixed possession of land under a 
deed from a grantor having no title, does not 
give the grantee a seisin as against one 
claiming by virtue of a like possession.— 
Ibid. 

4. A conveyance by a tenant in common, 
of his undivided interest in a part only of the 
land held in common, is invalid.— Blossom 
v. Brightman, 235. 


CORPORATION. 


1. An insurance company having its estab- 
lished place of business in one county of this 
State, and holding its annual meetings there, 
may, nevertheless, be sued in any other 
county in the State, by a citizen of another 
State.—.dilen v. Pacific Ins. Co., 257. 


2. Certain persons were incorporated for 
the purpose of erecting a monument and a 
suitable building for their meetings, and were 
empowered to make by-laws for the regula- 
tion of the society, and to choose such offi- 
cers as they should think expedient; and 
their by-laws provided for the election of a 
treasurer and trustees, and required the trus- 
tees to manage the finances and property of 
the society and to exhibit the state of the 
treasury annually. ‘The society voted that 
the trustees proceed in appropriating the 
funds of the society in erecting a suitable 
edifice, and the-trustees thereupon entered 
into a contract for that purpose, and when 
they had exhausted all the funds of the so- 
ciety there remained a debt for which they 
were personally responsible. In their annual 
exhibit they reported this debt as due from 
the society, and the report was, accepted by 
the society and ordered to be recorded. 
Held, that this was a ratification of the acts 
of the trustees and an assumption of the 


the part of the society to reimburse them in 
case of their being compelled te pay the 
debt.—Hayward v. The Pilgrim Society, 
270. 

3. Held also, that the trustees, in virtue of 
their authority to manage the finances and 
property of the society, had power to bind the 
society by a promissory note, through the 
agency of their treasurer, or by such other 











obligations, as are ordinarily resorted to jn 
managing the finances of such institutions, — 
Ibid. 


4. Held also, that the trustees might law. 
fully change the liability of the society, by 
creating one debt to pay another, whenever 
in their opinion it became necessary or ex. 
pedient.— Ibid. 


5. The trustees having voted that the 
treasurer should give a note to one of their 
number, who had paid a debt due from the 
society, without limiting the time in which 
the authority was to be exercised, it was 
held, that he might make the note several! 
years afterwards, the claim not being then 
barred by lapse of time.— Ibid. 


6. To an “ indenture” between a corpora. 
tion and an individual the parties “ set their 
hands,” and against each signature was a 
small bit of paper attached by a wafer, 
without any impression on either indicative 
of a common seal of a corporation. It was 
held, that the instrument was the deed, as 
well of the corporation as of the individual.— 
Mill Dam Foundry v. Hovey, 417. 


cosTs. 


In assumpsit against three, two are de- 
faulted at the first term and the third pleads; 
and ata subsequent term the plaintiff discon- 
tinues against the third, and takes judgment 
against the other two. Held, that the plain- 
tiff can tax costs against the defaulted de- 
fendants, only to the time of the default.— 
Matthews v. Vining, 335. 


FRAUDULENT SALE. 


Where a father gave his daughter, then of 


_age and living in his family, a female calf, 


whose dam had died, if she would bring it up, 


debt; and that it created an obligation on jand she brought it up by head, and it wes 


fed on the father’s farm, and after it became 
a cow the milk was used in his family, and 
no charge was made by the father for the 
board of the daughter or for the keeping of 
the cow, nor by the daughter for her work or 
for the milk of her cow, it was held, that 
there was sufficient proof of a gift and deli- 
very to show property in the daughter, 2s 
against a creditor of the father.—Martrick + 
Linfield, 325. 
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CRITICAL NOTICES. 


The most important Parts of Blackstone's Com- | 
mentaries, reduced to Questions and Answers. | 
By Asa Kinng. Second Edition. New York: | 
Printed and published by W. E. Dean. 

In a former number of this magazine, we had 
occasion to notice the first edition of this work, 
and we there set it down as a_bare-faced 
piracy of Barron Field's Analysis of Blackstone's 


| 
! 
| 
| 
| 
| 
' 


tions, omitting those peculiar to the condition of 
England; with the addition of the answers, 


drawn from Blackstone's text, which it was origi- | 
} 


nally intended the student should make for him- 
self. Wesaid that Mr Kinne had even appro- | 
priated parts of Field’s preface, as his own, with- | 
out acknowledgment ; and had carefully abstained | 
from any allusion to that author, whose labors he 
had so unblushingly palmed upon the public as | 
his own creation. We considered, too, that the 
questions alone would be useful to the student, but 
with the answers appended, they were about as 


problem is worked out at large. 


from the charges we made respecting the first 
edition of his work, in the following note append- 
ed to the preface to the second edition ; but we 
extract it, that he may have all the benefit to be 
at this late day, from “an act of 
to that useful man,” —“Juvee [!) 


derived , 
justice 
Field, ”’ 


“ft was not until the Author had progressed | 


for some time with his Compilation, that he was 


aware that “ Judge Field’s Analysis”’ existed ; but, | 


in the progress of his studies, a copy of that admi- 


rable work fell accidentally into his possession, | 


his 
udge 


and was of much assistance in lessenin 
labors;—and although the production of 


man, that this circumstance should be mentioned.” 


istrict Court of the United States for the Dis- 
trict of Maine. 1822—1839. 
& Chisholm. 1839. 
There is nothing connected with this volume 
to inform the profession by whom the reports are 
made, by whose authority they are published, or 
whether other volumes are to follow. We have 
reason to believe, however, that they were pre- 
pared by the learned Judge who pronounced the 
opinions, and that they have been collected togeth- 
er in the present volume at the urgent solicitation 
of many professional gentlemen. We say “col- 
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Commentaries, being a mere reprint of his ques- | 





lected together,’ because many of the cases have 
been published from time to time in the American 
Jurist; and recently our own pages have been 
occasionally enriched by some of the opinions in 
this volume. 

Judge Ware's reputation stands high in all 
parts of the Union, and this first volume of his 
reports will doubtless meet with a ready and ex- 
tensive sale. We will add, that the mechanical 
execution of the volume is highly creditable to the 
publishers. 





MISCELLANY. 


INSOLVENT LAW. 


In March, 1831, the legislature of Massachusetts 


_ passed a resulve authorizing the appointment of 


commissioners “to consider the expediency of 
providing by law, for a more equal and equitable 
distribution of the estates of insolvent debtors; for 


per - . | the ishi impri ont debt, in all 
useful as a schoolboy's arithmetic, in which each the. chaliching of imgpchenment Se out, 


proper cases, and for making such further provi- 


. , | sion in the existing laws, touching debtor and 
We do not see that Mr Kinne clears himself |“. 8 ee 6 

| creditor, as the said commissioners might deem 
| proper.” In pursuance of this resolve, Messrs 


Charles Jackson, Samuel Hubbard, and John B. 


Davis, were appointed commissioners. These 

gentlemen made their report in the month of June 

following, which the legislature ordered to be 
&> 4 


| printed, and referred the whole subject to their 


successors. In the legislature of 1832, the bill 
passed in the Senate, but was postponed in the 
House of Representatives. In 1833 and in 1834, 
it was again brought forward in the house, but 
without success. In the legislature of 1835, the 
subject was renewed, and referred to the commit- 


Field did not give rise to this Compilation, the | tee on the judiciary, who reported that it was not 
Author deems it but an act of justice to that useful | 


expedient to take any order on the subject. The 
attention of the legislature was again called to the 
subject in 1836, but without success; and it was 


| not until the year 1838, that they enacted, with 


Reports of Cases argued and determined in the | 
Dis h | very little alteration, the insolvent code reported 


by the commissioners in 183]. 

There can be no doubt that this result is to be 
attributed principally to the depression of business, 
and the numerous and distressing failures for which 
the year 1838 was memorable. It should be men- 
tioned, however, that the laws formerly in opera- 
tion in this commonwealth respecting debtors and 
creditors had caused much dissatisfaction. The 
old provisions by which a creditor was allowed to 
strip his debtor of every particle of visible proper- 
ty, and to arrest and imprison his person ; and the 
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assignment system, by which afew creditors might 
be preferred to the exclusion of others whose 
elaims were confessedly just as valid and legal, 
had become so objectionabie, that the statute of 
1836, establishing the principle of an equal division 
of the property of an insolvent, was received with 
great favor by a large majority of the people. But 
time made it very evident, that there were many 
defects in this law. It did not effectually cure the 
evils complained of; there were no means of 
compelling an unwilling or dishonest debtor to 
take advantage of it, and it was evidently often 
resorted to by the fraudulent, who, indeed, found 
its provisions more difficult for their purposes 
than those formerly in existence. ‘These con- 
siderations undoubtedly ba: their influence on the 
minds of those who passed the law of 1233; but 
still the most efficient cause of the passage of the 
insolvent code undoubtedly existed in the extraor- 
dinary state of business and the derangement of 
the currency of the country. 

Ever since the law has been in operation, this 
principal cause of its passage has been in existence ; 
and when the country recovers from the shock its 
commercial resources have received and business 
is a8 prosperous as in former years, the confidence 
new and formerly reposed in the insolvent law of 
1838, may possibly be somewhat shaken, though 
to how great an extent it is impossible to tell. 

At present, however, we believe the confidence 
of the public in the law and in those who admin- 
ister it, is very great. A strong proof of this is to 
be found in the fact that since August 1838, when 
it went into operation, a large number of debtors 
have taken advantage of its provisions. It would 
not be strange if a law of this kind should meet 
with much opposition in prosperous times, and 
that considerable misapprehension should exist in 
regard to some of its provisions; and we are not 
surprised by the rumor which has come to our ears, 
that an attempt will be made to repeal or modify 
it at the present session of the legislature. But 
we are surprised at the means used in some 
parts of the commonwealth, to stigmatize the law 
as an attempt to foist on the people a court of 
chancery! An intelligent correspondent has called 
our attention to this subject, and complains with 
considerable severity that the advertisements of 
proceedings under the Jaw are headed “ Chancery 
Notices.” He calls it a “ ridiculous piece of affee- 
tation to dignify a proceeding in insolvency by 
making it a chancery matter.’ Without going to 
this extent, we entirely agree with him that such 
“notices’’ are not strictly correct, although he 
seems to lavish more indignation on the subject 
than we think it deserves. The insolvent law 





———. 
confers special jurisdiction upon judges of probay 
and masters in chancery, in reference to proceed. 
ings under the statute, but it does not make eit); 
of those officers a court of chancery, for that or 
any other purpose. The heading alluded to ja; 
not been adopted, where the proceedings are bp. 
fore the judge of probate; and, consequently, i: 
would seem, that it is only considered proper, 
where they are before a master in chancery. But 
this notion is quite as wrong, in fact, as would be 
the entitling a probate proceeding a “ chancery 
notice.” A master in chancery is an officer of th 
Supreme Judicial Court, and not of a court of 
chancery. We have no court of chancery. Our 
supreme court has a limited equitable jurisdiction ; 
and, when acting under it, proceeds after the 
manner of a court of chancery. But, even then, 
the title of the court is not changed, and the pro- 
ceedings are considered as taking place “In the 
Supreme Judicial Court.’ When, therefore, , 
master in chancery acts in his ordinary official 
capacity, he is still acting as an officer of the 
Supreme Judicial Court, and should entitle his 
proceedings accordingly. But the great objection 
to calling an advertisement of a proceeding in 
insolvency a “‘ chancery notice’’ is, that it conveys 
no information to any body. Who would think 
of looking into a chancery notice, to know who 
had become an insolvent? 

With how much less of reason, then, can a 
proceeding before a master, under a special juris- 
diction, not derived from the chancery powers of 
the Supreme Judicial Court, be entitled as in chan- 
cery? And the absurdity of the thing is yet mor 
manifest, when the notice does not proceed fro 
the master himself, but from the assignee or mes- 
senger. ‘This matter is of little consequence, 
however, any farther than it may give (a _fals 
impression in regard to the law. 


On the following pages there is a list of thos 
persons who have taken advantage of the law in 
Boston. It “has been prepared with considerable 
care, but there may be some mistakes which we 
should be glad to have pointed out to us. We 
think the table will be found useful to our profes- 
sional readers in Massachusetts, for whose benefit 
it has been prepared. It will be seen, that the 
whole number of insolvents is as follows: Befor 
Ed. G. Loring, 84;—Joseph Willard, 63 ;—Win 
Minot, 11 ;—Willard Phillips, Judge of Probate, 
2. Total 160. Of these, 100 have received their 
discharge. In 21 cases the estates are settled up, 
and the papers returned into the Probate Offic: 
In one instance the debtor absconded before tah- 
ing the oath. 


— 
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advantage of the Insolvent Law of 18: 


A TABLE 


Of those persons, having their usual places of business in Boston, who have taken 


« 


38 ; with the names of the masters in chan- 


cery—of the assignees—the dates of the warrants and of the discharges. 


Lasol veuts, 


Adams, Charles B. F. 
Adams, Edwin, 
Adams, Isaac, 

(A. & Thorndike, 
Alexander, Josiah W. 
Alger, Nahum, 

Allen, Amos 8S. 
Babcock, A. D. 

(Drew & B. 

Bacon, Reuben, 
Bailey, Samuel K. 
Baker, Abel, 
Balcom, Jonas, 
Barbour, John N. 

(Sullivan & B. 
Barry, Thomas, 


Baxter, Benjamin D. 
(Caldwell & B. 
Bickford, Horace, 
Bird, Elisha B. 
(Thurston & B 
Blish, George & Co. 
(F. Fish, 
Bride, James, 
Bridge, Samuel J. 
Brown, John & Co. 
(R. Soule, 1. Scolfield, 
J * 


Tr. 
Brown, John B. 


Brown, William H. 
Burrill, Lyman, 

(Jenks & B. 

Burke, Pascal B._ 
Butler, Benjamin I. 
Carpenter, Lafayette, 
Caverly, Lott J. 
Champney, John Jr. 
Cheever, Benjamin H. 
Cheever, William A. 
Clark, Charles B. 

(C. §+ Gray, 
Clary, Ethan A. 
Conant, Frederick P. 
Cook, John C. 
Cornell, Emmor K. 
Courtney, Abram V. 
Dana, Francis, Jr. 
Daniels, Josiah and 

Chester, 

Dexter, Bela, 

(E. A. Vose & Co. 
Dockham, Stevens, 
Dunsier, Salisbury H. 
Dyer, Ezra C. 

(D. & Blake, 
Dyer, James W. 
Fish, Franklin, 

[G. Blish & Co. 
French, John, 


Fuller, Henry H. 
George, David H. 
Gerrish, Andrew, 
Goddard, George A. 


Masters in chancery. Warrant issued. 


Ed. G Loring, May 23, 1839, 


Joseph Willard, August 2, 1838, Addison Ware, 
J. 


Ed. G. Loring, Jan. 4, 1839, 

“ “ Oct. 22, 1838, 
Joseph Willard, Oct. 2, 1838, 
Ed. G Loring, Jan. 23, 1839, 


Juseph Willard, July t1, 1839, 
Ed G. Loring, Dec. 19, 1839, 
_ 46 Dec. 24, 1839, 
Joseph Willard, Feb. 23, 1339, 
Ed. G. Loring, Jan. 15, 1839, 
a « Sept. 3, 1833, 
Joseph Willard, June, 21, 1339. 


“cs ts 


June 5, 1839, 
Ed. G. Loring, May 28, 1339, 
Joseph Willard, Nov. 20, 1339, 
“ “ Oct. 22, 1839, 
Ed. G. Loring, Oct. 19, 1839, 
Joseph Willard, April 1, 1839, 


Ed. G. Loring, Oct- 30, 1839. 
Wm. Minot, May 2, 1839, 


Joseph Willard, Sept. 30, 1839, 


Ed. G. Loring, Oct. 5, 1839, 
Joseph Willard, Nov. 11, 1839, 
“ we Dec. 28, 1838, 
Wm. Minot, Dec. 23, 1839, 
Ed. G. Loring, March 4, 1839, 
Wm. Minot, April 8, 1839, 
Ed. G. Loring, Aug. 27, 1839, 
Wm. Minot, Dec. 7, 1839, 


Joseph Willard, May (1, 1839, 

“ “ Nov. 35, 1839, 
Joseph Willard, Aug. 24, 1839, 
Ed. G. Loring, July Li, 1839, 
Joseph Willard, Aug. 31, 1839, 

_ - April 12, 1839, 
Ed. G. Loring, June 10, 1539, 


= ” Aug. 2, 1838, 

Ed. G. Loring, Oct. 11, 1839, 
Wm. Minot, May 28, 1839, 
Ed. G. Loring, April 11, 1839, 


Dec. 15, 1838, 
Jan. 29, 1839, 


“ “ 
“ “ 


Joseph Willard, Oct. 22, 1839, 
Ed. G. Loring, Aug. 14, 1839, 


Wm. Minot, Aug. 4, 1838, 

Joseph Willard, Sept. 19, 1839, 
“ ‘ Dec. 7, 1839, 

Ed. G. Loring, Jan. 24, 1839, 


_ John Codman, 


Assignees Date of discharge. 


A. H Fiske and H. 


Timmins, 
Augnst 20, 1838. 
P. Thorndike 
Win. Dehon, 
Wm. Brigham, 
Peter Allen, 
A. H. Fiske, 


A. D. Parker, 


and 
Feb. 28, 1839. 
Jan. 15, 1839. 
Oct. 13, 1838, (closed up. 
Feb. 11, 1839, (cl’d up. 


Aug. 15, 1839. 
Win. Richardson, 
George W. Lewis, 
Wm. Dehon, 


Ed. D. Clark and J. L. 
English, 


April 2, 1839, (cl’d up. 
Feb. 7, 1839, (cl’d up. 


(closed up. 
July 8, 1839. 


George T. Bigelow, 
John Codman, 


June 20, 1839. 
July 10, 1839, 
Francis O. Watts, Dec. 17, 1839. 
David Morgan, 


Ezra Jones, 
Wm. T. Waldo, 


Nov. 11, 1839. 
April 23, 1839. 


R. G. Shaw and B. T. 
Reed, 

H. G. Gorham and G. 
W. Prentiss, 


July 3, 1839. 
Patrick Riley, 


Oct. 23, 1839. 


George A. Kendall, 
John Jewett, 
Levi Brown, 


David L. Dearborn, 
Henry D. Gray, 
Theo. P. Chandler, 
Horace Baker, 


Dec. 11, 1839. ' 
Jan. 16, 1839, (cl’d up. 


April 1, 1839. 
May 18, 1839, (cl’d up. 
Sept. 16, 1839. 


J. Fay Barrett, 

E. Smith, Jr. 
Charles W. Ayres, 
Henry D. Gray, 
Abel Cushing, 
George Barstow, 
Francis O, Watts, 


Ed. S. Rand, 


June 4, 1839. 
Dec. 14, 1839. 
Sept. 28, 1339. 


Oct. 22, 1839. 
May 8, 1839, (cl'd up. 


Aug. 1838, (cl’d up. 


Joseph Hunnewell, 

Smith W. Nichols, 

John Codman, 

William Whitney 
Ed. Blake, 


and 
Jan. 17, 1839. 
Fei. 12, 1839, (cl’d up. 


David Morgan, 
Wm. T. Andrews 
E. D. Sohier, 

James C. Dunn, 

George Barstow, 

Allen C. Spooner, 

N. Goddard, Jr. 
B. Goddard, 


and 


Sept. 15, 1838. 
Oct. 19, 1839. 


and 
Feb. 25, 1839. 
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Insolvente, 
Goldsmith, Lazarus M. 
Gould, Jacob S. 

(G.& Howe, 
Guild, Curtis, 
Gray, George, 

(Clark & G. 
Hall, Samuel S. 
Hammond, John, 
Hammond, Wm. H. 
Harris, Charles, 

(Hovey, Pratt & H. 
Harris, Elijah D 
Haskell, Andrew W. 
Haskins, T W. & Co, 

(J. Parkinson, 
Hayden, John C. 
Heaton, Alvah D. 


Hersey, Wm. G. 
Hill, Frederick S. 
Hilliard, Wm. 
Hitchcock, D. K. 
Holbrook, Daniel, 


Holden, Artemas R. 

(H. & Adams, 
Homer, J. L.. 

(H. & Palmer, 
Howard, Boyd, 
Howard, Thomas M. 
Hovey, Abijah H. 

(1. Pratt & Harris, 
Howe, Curtis, 

(Gould & H. 

Hoyt, Jeremiah, 
Hudson, Samuel A. 
Huggerford, Henry H. 


Hunnewell, J. Leonard, 
Hunt, James, 
Jenks, Thomas H. 
(J. & Burrill. 
Kellog, Theodore, 
King, Elizabeth, 
Knowlton, Calvin, 
Lambord, William, 
Lang, Richard, 
Langdon, Wm. G. 
Lapont, Paul A. G. 
Larned, L. S. 


Levi, John, 
Lew)s, Joseph W. 
Lumbard, Joseph, 
Lytord, Albert, 
Marble, Hosea, 


McQuaid, John, 
M’Carty, John, 
M’Carty, John Jr. 
M’Carty, Edmund, 
Merrill, John, 
Morse, Enoch, 
Munroe, Isaac, 


Munroe, Richard L. 


i Timothy R. 
Palmer, Joseph, 
(Homer & Palmer. 
Parkinson, John, 
(T. W. Haskins & Co. 
Payne, Thomas, 
(Ridgway & P. 
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Masters in chancery. Warrant issued. 


Joseph Willard, Dec. 25, 1839, 


Ed. G Loring, Dec. 12, 1839, 
Joseph Willard, Sept. 29, 1338, 
“ ” May 11, 1839, 
Ed. G. Loring, Sept. 13, 1839, 
us es Sept. 27, 1839, 
“ “ Sept. 30, 1539, 
Joseph Willard, Sept. 19, 1839, 
Ed. G. Loring, April 19, 1839, 
Wm. Minot, Aug. 14, 1839, 


Joseph Willard, Sept. 25, 1839, 
“ a“ Oct. 16, 1839, 
Joseph Willard, Jan. 15, 1839, 


Wm. Minot, Nov. 2, 1839, 

Ed. G. Loring, Dec. 19, 1839, 

Joseph Willard, Oct. 1, 1838, 
. - March 9, 1839, 
“ “ Sept. i0, 1939 


Ed. G. Loring, May 23, 1839, 


Joseph Willard, Nov. 16, 1839, 
Ed. G. Loring, Feb. 20, 1839, 
Wm. Minot, Aug. 3, 1839, 


Joseph Willard, Sept. 19, 1839, 


Ed. G. Loring, Dec. 12, 1839, 
“ “ May 2, 1839, 
Joseph Willard, April 22, 1339, 

“ aes Dec. 5, 1839, 


Ed. G. Loring, 
Wm. Minot, 
Ed. G. Loring, Oct. 5, 1839, 

y vs Nov. 18, 1839, 
Wm Minot, Oct. 23, 1339, 
Joseph Willard, Oct. ti, 1833, 
Ed. G. Loring, Aug. 2, 1839, 

nas - Jan. 8, 1839, 

“ “ Nov. 19, 1338, 
Joseph Willard, Oct. 17, 1839, 
Ed. G. Loring, Sept. 21, 1839, 


June 19, 1839, 
Aug 3, 1839, 


sé “ 


Nov. 20, 1838, 
Joseph Willard, March 25, 1839, 
a “3 June 29, 1839, 
Ed. G. Loring, Dec. 20, 1839, 

“ “ Sept. 22, 1839, 


April 30, 1839, 
Dec. 7, 1339, 
a“ “ 


v7 “ 


June 26, 1839, 
Nov. 6, 1839, 
Dec. 2, 1839, 
Nov. 24, 1825, 
Dec. 18, 1839, 
Joseph Willard, Nov. 16, 1839, 
“ “o 


Sept. 25, 1829, 
S April 27, 1839, 


Assignees. 


Francis O. Watts, Oct. 31, 1838. 
J. Fay Barrett, 
Asaph E. Buss, 
Wm. Dehon 

Thomas D. Kendrick, 


A. D. Parker, 


June 4, 1839. 
Oct. 9, 1839. 
Oct. 21, 1839. 
Oct. 28, 1839. 


Oct. 17, 1839 


Zenas Hayes, 

Wm. Gray and Zelotes 
Hosmer, 

A. H. Fiske, 

E. H. Derby and B. H. 
Andrews, 

John Lee, 


Sept. 18, 1839, 


Oct. 28, 1839. 
Nov. 8, 1839. 


[ Absconded. } 


Francis O. Watts, 

George Barstow, 

B. Sumner and Wm. 
Eaton, 

A. H Fiske and H. 
Timmins, 

Samuel P. Heywood 
and Wm. Beals, 

John Codman, 

D. A. Simmons, 


A. D. Parker, 


Oct. 17, 1839. 


Sept. 14, 1839 
Oct. 17, 1839. 


Abijah R. Tewksbury, 

Wm Brigham, 

AH. Fiske and W. 
Freeman, 

E. G. Austin, 

Wm. Whiting, 


May 28, 1839. 
May 21, 1539. 


July 17, 1839. 
Sept. 2, 1839. 


George A. Kendall, 

Atkins A. Clark, 

Fred. W. Choate, 

A. D. Parker, 

E. W. Stone, 

J. H, Rogers, 

George Mecum, 

Miss Amelia Giraud, 

R. W. Morse and W. 
Stickney, 

Ellis Gray Loring, 

A D. Parker, 

Augustus Peabody, 


B. Parker and E. 

Smith, Jr. Oct. 19, 1839. 
T. C Amory, May 25, 1839. 
T. Abbot, 


Nov. 1, 1838. 


Nov. 2, 1839. 


Dec. 19, 1838. 
July 23, 1839. 


“ “ 


Frederick Smith, 

John P. Putnam, 

A. H. Fiske and E. 
Haskell, 

H. Scudder and J. B. 
Lincoln, 


Samuel P. Heywood 
and Wm. Beals, 

Wm Gray and Z. Hos- 
mer. 


July 20, 1839. 


June 7, 1839. 


Oct. 28, 1839. 


Francis O. Watts, May 20, 1839. 


Dare of discharge. 


Oct. 18, 1838, (cl’d up 
March 29, 1839, (cl’d up, 


March 13, 1839. 


Jan. 29, 1839, (cl’d up. 
.Dec. 15, 1838, (el’d up. 


* 


April 13, 1839, (cl’d up. 





345 53355 


35 a4 


Miscellany— Table of Insolvents. 


285 





Insolvents, 

Pike, Benjamin, 
Pond, Samuel, Jr. 

(Sawyer & P. 
Popkin, Thomas 
Pratt, Alfred H. 

(Hovey P. & Harris, 
Randall, Otis G. 
Reed, T. and James M. 
Rice, H. D. 
Richardson, Charles, 

(R. & Whitney, 
Richardson, Geo. P., Jr. 
Ridgway, John W. 

(R. & Payne, 
Rogers, George B. 
Rogerson, Robert, 


Sargeant, Joseph, 


Saunders, William, 
Sawyer, Leonard, Jr. 
(S. & Pond, 
Scholfield, Isaac, Jr. 
(J. Brown & Co 
Seaton, Ambrose, 
Sheaf, Herry, 
Shaw, Wm. W. 
Simonds, John H. 


Simmonds, Benjamin, 
Skimmings, Wm. 
Sleeper, Nathaniel, 
Smith, Amasa G. 
Smith, John C. 
Smith, George F. 
Smith, Tollman G. 
Snell, Ennis B. 
Soule, Richard, 

(J. Brown & Co. 
Stearns, Thomas, Jr. 


Sullivan, J. W. 
(S. & Barbour, 
Tappan, John G. 
(Townsend & T. 
Thayer, Stephen, 
Thomson, George, 
Thomson, Thomas, 
Thurston, Wilder S. 
(T. & Bird, 
Towle, Newall, 
Townsend, Henry B. 
(7. & Tappan, 
Tucker, James I. 
Upham, Walter W. 
Valentine, John I. 
Veazie, Joseph A. 
E. A. & Co. 


Walleston, Edmund, 
Warren, Charles, 
Webber, David C. 
(Haughton & W. 
Wheeler, Elisha, 
Wheeler, John, 
Wheeler, Woodhouse L. 


Whitaker, Edgar K. 
Whitney, Ben). D. 
(Richardson & W. 
Willard, Alexander T. 
Winsor, Edward, 


Masters in chancery. Warrant issued. 


. . Dec. 14, 1839, 


Ed. G. Loring, July 1, 1839, 
“ - Dec. 12, 1839, 


Joseph Willard, Sept. 18, 1539, 

Ed. G. Loring, May 9, 1839, 
a sas Nov. 13, 1839, 
es os Feb. 7, 1839, 

Willard Phillips, 

Ed. G. Loring, Oct. 12, 1839, 


Joseph Willard, April 29, 1839, 
Ed. G. Loring, April 9, 1839, 
Joseph Willard, Dec. 5, 1839, 


“ “ 


Aug. 8, 1838, 


ae “ 


Nov. 14, 1839, 


Ed. G. Loring, July 1, 1839, 
“ " Oct. 30, 1839, 
Joseph Willard, April 16, 1839, 
& o June 24, 1839, 
“ “ Oct. 10, 1839, 
" March 8, 1839, 


Ed. G. Loring, March 2, 1839, 
Joseph Willard, July 13, 1839, 
Ed. G. Loring, Sept. 25, 1839, 
Joseph Willard, April 8, 1839, 
= 7 Aug. 21, 1839, 
as as July 19, 1839, 
Ed. G. Loring, Sept. 2, 1839, 
es “s Feb. 21, 1839, 
ee “ Oct. 30, 1839, 
Joseph Willard, May 24, 1839, 


Ed. G. Lpring, Sept. 3, 1835, 
“ “ Nov. 13, 1839, 

Joseph Willard, Sept. 28, 1838, 
« « "Dee. 5, 1838, 

Ed. G. Loring, Sept. 30, 1839, 


Joseph Willard, Nov. 20, 1839, 
- “ Dec. 29, 1838, 


Ed. G. Loring, Nov. 13, 1839, 

Joseph Willard, Dec. 2, 1539, 

Ed. G. Loring, March 19, 1839, 
- Jan. 12, 1339, 
po Sept. 14, 1833, 


Oct. 11, 1839, 
Sept. 12, 1839, 
Jan. 10, 1839, 


Joseph Willard, Jan. 29, 1839, 
Ed. G. Loring, 

‘ “ 

“ “ 


Dec. 16, 1839. 
Feb. 4, 1839, 


“ “ 


Sept. 21, 1339, 


Willard Phillips, 
Joseph Willard, June 8, 1839, 
Ed. G. Loring, Jan. 17, 1839, 


Assignees. 


A. H, Fiske, 


A. D. Parker, 
John Codman, 
Jos. Hunnewell, 
A. H. Fiske, 


Mark Healy, C. G. Lo- 
. Williams, 


ring, and 
G. P. Richardson, 


Francis O. Watts, 
E. G. Austin, 


F. Dexter and C, W 


Cartwright, 


F. O. Watts and C. 


Leighton, 
P. S. Wheelock, 


A. H. Fiske, 


R. G. Shaw and B. T 


Reed, 
Ed. Cruft, Jr. 
Charles Tufts, 


F. B. Crewninshield, 
G. A. Kendall and P. 


Atwell, 
Healy, 
Frederic Smith, 
Frederic Smith, 
Edward Cruft, Jr. 
S. E. Sewall, 
Fred W. Choate, 


John Codman, 


R. G. Shaw and B. T. 


Reed 


A. H. Fiske and Wm. 


Whiting, 
Wm. Dehon, 


Charles Stoddard, 
Francis O. Watts, 
Francis O. Watts, 
W. & T. Courtis, 


Francis O Watts, 
George W. Phillips, 


Charles Stoddard, 
George Gay, 
A. H. Fiske, 
F. D. Kidder, 
E. G. Austin, 


J. Hunnewell, 
John Codman, 
G. Gorham, 


Fred. Smith, 


H. Gould and H..T. 


Butterfield, 
A. C. Spooner, 


Mark Healy, C. G. Lo- 
. Williams, 


ring and 
Alfred Slade, 


E. S. Tobey and C, S. 


Dudley, 


Date of discharge 


July 23, 1839. 


Oct. 17, 1839 
May 31, 1839. 


Nov. 16, 1839. 


May 18, 1839. 
May |, 1839. 


Oct. 26, 1838. 


Dec. 9, 1839. 


July 23, 1839. 


May 4, 1839. 
Oct. 15, 1839. 


April 1, 1839. 
March 30, 1339. 


Aug. 21, 1839. 


Oct. 23, 1839. 
April 29, 1839. 
Sept. 23, 1839, 
July 31, 1839. 
March 14, 1839. 
Nov. 26, 1839. 
July 24, 1839. 
(closed up. 


Oct. 19, 1839. 
Dec. 26, 1838, (cl’d up- 


Dec. 17, 1839. 
Feb. 8, 1839, (cl’d up. 


Dec. 24, 1839. 

April 17, 1839. 

Feb. 2, 1839, (cl’d up. 
Nov. 10, 1838, (cl’d up. 


Jan. 31, 1839, (cl’d up. 


Feb. 18, 1839. 


March 2, 1839, (cl’d up. 
Oct. 18, 1839. 


July 11, 1839, (cl’d up. 
Feb. 9, 1839. 
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CIRCUMSTANTIAL EVIDENCE. 

The following narrative, while it strikingly ex- 
hibits the fallible and uncertain nature of circum- 
stantial evidence, affords also a convincing proof 
of the indispensable necessity of procuring medical 
testimony of the highest order, in all criminal 
cases relating to injuries of the person. The nar- 
rator, Mr Perfect, a surgeon of Hammersmith, 
sent the statement to the editor of the London 
Lancet in January, of the last year. 

‘It is now thirty years ago, that, accidentally 
passing the Pack-Horse, Turnham-green, my at- 
tention was attracted by a mob of persons of the 
lowest order, assembled around the door of that 
inn, who were very loud in their execrations 
against some person who was suspected of having 
murdered his brether; in corroboration of which, 
I was told that his bones were found near the pre- 
mises where he formerly resided, upon view of 
which a jury was then sitting, after an adjourn- 
ment from the day preceding. I found that two 
surgeons had been subpenaed to inspect the re- 
mains, and I had no doubt but that every informa- 
tion as to their character had been obtained ; curi- 
osity alone, therefore, induced me to make way 
into the room, where I found that the coroner, and, 
I believe, a double jury, were sitting for the se- 
cond day, and were engaged in an investigation 
which tended to show that a farmer and market- 
gardener at Sutton-court Farm, had a few years 
before, a brother living with him, who was en- 
gaged in the farm, but whose conduct was disso- 
lute and irregular, to a degree that often provoked 
the anger of his elder brother, and sometimes 
begat strife and violence between them ; that the 
temper of the elder brother was as little under 
control as the conduct of the younger, and, in 
fine, that they lived very uncomfortably together. 

* One winter's night, when the ground was co- 
versed with snow, the younger brother absconded 
from the house (for they both lived together), by 
letting bimself down from his chamber window ; 
and when he was missed the ensuing morning, his 
footsteps were clearly tracked in the snow to a 
considerable distance, nor were there any footsteps 
but his own; time passed on, and after a lapse of 
some few years, no tidings were heard of his re- 
treat, nor perhaps have there ever been since. 
Some alterations in the grounds surrounding the 
house having been undertaken by a subsequent 
tenant (for the elder brother had then left the 
farm), a skeleton was dug up, and the circum- 
stance appeared so conclusive that one brother 
had murdered the other, that the popular clamor 
was raised to the utmost and a jury empannelled 
to investigate the case. 





“ After listening attentively to these details, | 
ventured to request of the coroner to be allowed 
to examine the bones, which I found were con. 
tained in a hamper basket at the farther end of the 
room, and I felt much flattered by his immediate 
compliance, for he desired the parish beadle, who 
was in attendance, to place them upon the table ; 
and, having myself disposed them in their natural 
order, I found that they represented a person of 
short stature, and from the obliteration of the su- 
tures of the skull, and the worn down state of the 
teeth, must have belonged to an aged person. 
But what was my surprise, when I reconstructed 
the bones of the skeleton, and found the lower 
bones of the trunk to be those of a female. 1 im- 
mediately communicated the fact to the jury, and 
requested that the two medical men who had be- 
fore given their opinions might be sent for, one of 
whom attended, and without a moment’s hesita- 
tion corroborated my report. 

“TI need not add, that the proceedings were in- 
stantly at an end, and an innocent man received 
the amende honorable, in the shape of an apology 
from all present, in which the coronor heartily 
joined. It has since been proved, beyond all 
doubt, that the spot where the bones were found, 
was formerly the site of a large gravel-pit, in 
which hordes of gipsies not only assembled, but 
occasionally buried their dead, and, perhaps, more 
skeletons are yet to be found in that vicinity.” 





MONTHLY CHRONICLE. 


Marne. We learn from the Pertland Courier of 
the 20th ult. that at the Supreme Judicial Court in 
session in that city, the whole number of entries was 
400, of which 65 were set down for trial. Of ihe 
latter all had been disposed of but 23; 8 of them ly 
verdicts, 2 by the inability of the jury to agree, and 
32 by continuance on affidavit, or by nonsuit or de- 
fault. The court had been in session 31 days, and 
would prohably continue a fortnight longer. The 
Courier complains of a recent [7] habit which has 
erept into practice there of an extended and prolix 
manner of examining witnesses and the tedious length 
to which addresses to the jury are protracted ; and 
says; “Agentleman sitting in the court room the 
other day, told us that he counted twelve times that 
the same question in substance was asked one wit- 
ness. This we humbly conceive is an abuse whic! 
ought to be reformed.” 

In regard to addresses to the jury, the writer adds 
“Tt is a great fault in an advocate to labor every poi! 
however insignificant, and pertinaciously;press it, 8° 
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if his whole case depended upon its being sustained. 
We never can forget the excellent reply which that 
acute lawyer and able advocate, Benjamin Orr, once 
made to an impatient client who pressed him upon 
this ground. He had just closeda splendid argu- 
ment in which, with a conciseness and brevity pecu- 
liar to himself, be had unfolded the whole strength of 
his cause and presented it tothe jury with an irresis- 
tible force of logic. When he sat down, his client, 
with the feverish anxiety which parties are apt to 
feel in the progress of a trial, observed to him that 
there were one or two points he had not noticed; he 
replied in his blunt manner,—‘I have argued your 
cause, sir, and cannot stop to pick up the chips.’ ” 


Viacisia. Governor Campbell, of Virginia, in 
his late annual message to the Legislature, refers toa 
controversy which has grown up between the Execu- 
tives of Virginia and New York, in consequence of a 
refusal of the latter to deliver up three persons de- 


manded by the former as fugitives from justice, upon 


accusation of having “ feloniously stolen and carried 
away from the State of Virginia, a negro slave, the 
property of a citizen of the borough of Norfo!k.” 
The language of the Governor manifests a good deal 
of feeling, as will be seen by the following extract ; 

_“It is very much to be deplored that, when the ex- 
citement of the public mind in the South, justly 
caused hy the unwarrantable assaults upon our inst- 
tons and our rights, by organized societies in the 
States having no slaves, was beginning to subside, 
the Executive of so powerful and influential a State as 
New York, should have adopted a construction of the 
constitution which has induced him to disregard one 
of its imperative requisitions, upon grounds so well 
calculated to inspire the infatuated abolitionists with 
new hopes and fresh zeal in their unholy crusade 
against our property and our peace, and at the same 
lime to assure them of immunity and protection from 
the responsibility for the violation of the laws.” 


Georcia. A few years since, a requisition was 
made by the governor of this state on the governor of | 
Maine to deliver up twocitizens of the latter state as 
fugitives from justice, on the charge of seducing negro 


slaves from their owners. The requisition has been 


made several times during the administrations of | 


Govervors Dunlap and Kent, but the men have never 
beea given up. At the present session of the legisia- 
ture of Georgia, Governor Gilmer is stated in the 
newspapers to have advised the legislature that they 
would be justified in declaring by law, that all citizens 
of Maine who may come within the jurisdiction of 
Georgia on board of any vessel as owners, officers or 
mariners, shall be considered as doing so with intent 
to commit the crime of seducing negro slaves from 
their owners, and be dealt with accordingly by the 
officers of justice. 

Ou1o.—-We find the following narrative in a 
New Orleans paper. It is quite as romantic and 
probably about as true as police reports usually 
are. 

“In the police office in Cincinnati, on the 
8th ult, George Mortimer Wardwell, a genteel 


and intelligent young man, of about thirty years 
of age, was brought up on a charge of being drunk 
in the streets and disturbing the peace. He pleaded 
guilty to the charge and evidently labored under the 
greatest emotion. When requested to give some 





account of himself, he replied ; 
| “Sir—I have now arrived at the extremity of de- 
| gradation which, long ago, I became satisfied would 
| one day or other become my portion. Sir, 1 do not 
believe [ was born to this. In my youth, when I first 
| Started in the world, my prospects and hopes were as 
bright as the sky which bent over me. I married a 
beautiful wife when I was twentyeight years old, and 
had acquired a considerable competence. Sir, I need 
not tell you how I loved her! I see by your counte- 
| nance that you know something of human nature 
| and are already satisfied that [ am ot a common 
loafer—that I have been driven to the present ex- 
| tremity by some extraordinary circumstances. But I 
will proceed with my story. Two years after I was 
married to my wife—who was a young English lady 
of handsome expectations—and had a beautiful boy 
to bless me with his innocent endearments, we recei- 
ved letters from England announcing the death of my 
wife’s father, and soliciting me to come to England 
immediately, for the purpose of settling up the 
affairs of the deceased, and receiving my wife's por- 
tion of the estate. I immediately made preparations 
for my departure, and leaving my wife under the 
protection of an intimate FaigNnp, whose name was 
Henry Anson Willoughby (d—n him!) I set sail for 
England. My business detained me longer than I 
had anticipated, and I began to feel the most intense 
anxiety in regard to my family. The letters which I 
received ffom my wife grew brief and unfrequent, 
sometimes startling me with their abruptness. Just 
before the final steps in regard to my wife's portion 
were about to be completed, I received a letter from 
America, written by an old friend of my father’s 
family, warning me to hasten home, if I would pre- 
serve my future happiness and the honor of my wife! 
Imagine my dismay! I hurried home, leaving my 
business unsettled, and arrived in time to find my 
hearth desolate, my wife eloped with my friend 
Willoughby, and my boy—my darling hoy—in the 
Orphan Asylum—an object of public charity. 

“ Willoughby had represented himself as a rich 
planter from Alabama, and that he was sojourning 
at the north for the purpose of regaining tiis health. 
Placing my child under proper protection, I flew in 
pursuit of the destroyer of iny peace, with my heart 
bursting with revenge. «t Montgomery, (Ala.) I 
learned that Willoughby hnd been there, in company 
with a lady whom he called his wife—that he had 
been for years a notorious black-leg and swindler, 
and had gone to Mobile, leaving his wife (my wife!) 
behind, in circumstances of destitution. After wait- 
ing for some time, and hearing nothing from her base 
paramour, she borrowed money of some citizens and 
followed him. 
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“Mad with rage and disappointment, I pursued. 
At Mobile I lest all traces of the villain and his 
wretched victim. I proceeded to New Orleans; and 
on making inquiries of the different boats, I was told 
by the captain of one of them engaged in running to 
St Louis, that a woman answering the description I 
gave, had gone up the river on his boat some time 
since. I immediately embarked for this place, sir; 
and my money being nearly exhausted, I was com- 
pelled to take a passage ondeck. I arrived here ina 
state of complete destitution; aud being unable to 
learn any thing of my wife or the villain Willoughby, 
I became discouraged and disheartened. The bottle 
was my resort. I mingled with the vilest of the vile ; 
and last night was persuaded by several others to 
visit a house of ill fame. I entered—and the first 
object that met my gaze was my wife, sitting upon 
the lap of a disgusting ruffian, and resiguing her 
tender cheek, which | had not suffered “even the 
winds of heaven to visit too roughly,” to his disgust- 
ing caresses, Sir, sir, 1 became mad! I! can tell no 
more, but that I rushed from the house, invoking the 
most impious maledictions upon Aim who had been 
the cause of such misery and anguish; and found 
myself this morning in the situation in which you 
behold me. Sir, nothing which you can inflict will 
be a punishment to me; and you can bestow no 
greater favor than to take my life. I have lived too 
long—I am ready to die.” 

He was discharged. 
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The Philadelphia Gazette says a funny lawsuit 
came off recently between two farmers in Powel), 
Vermont. George Layden had a very ferocious mas- 
culine sheep, which he was wont to let run upon the 
highway. A neighbor of Mr Layden’s had also a 
cow, which he was driving home from pasture with 
her young calf on a certain occasion. As the cow 
was passing his ramship, who was grazing on the 
highway as ysual, the ram took it into his head to 
butt the calf, which he knocked down senseless. 
Both the cow and her master undertook to punish the 
ram for this piece of brutality, and during the attack 
upon him, the animal got the better of the man, and 
gave him a severe butting, broke one of his ribs, and 
he was laid up a month in consequence. For this 
assait and battery, the suit in question was brought, 
furnishing a proper example to all other valorous 
rams. The jury mulcted the defendant in $57 50 
damages and costs. 

A merchant of Boston recently had occasion to 
consult one of the most distinguished counsellors in 
New England upon a case of considerable impor- 
tance, and in the course of the statement of facts, he 
used the words “I think.” “Think,” said the 
counsellor, “ don’t say ‘think’ again.” The mer- 
chant proceeded and again accidentally used the same 


words, “ Think,” repeated the counsellor with some 





asperity, “ say ‘ think’ again and you leave my office ' 
you will never.get your case by ‘thinking.’ ” 

The court of common pleas in Philadelphia have 
appointed the following members of the bara board 
of examiners of students of law for December term 
1839 and March 1840, which appointment has been 
concurrel in by the Judges of the District Court ;— 
Thomas Bradford, chairman; Wm Rawle, Thomas 
J. Wharton, George M. Dallas, Henry J. Williams, 
Joseph G. Clarkson, John Miles, William B. Reed ; 
Henry Helmuth, secretary. 

In the Journal of William Wilberforce, is the fol- 
lowing entry, under date of April 17, 1801. “ Saw 
Lord Eldon, and had a long talk with him on the 
best mode and study of discipline—for the young 
Grants—to be lawyers. The Chancellor’s reply was 
not encouraging. ‘I know no rule to give them, but 
that they must make up their minds to live like a 
hermit, and work like a horse.’ ” 

Thomas Spraggings, one of the Judges of Elections 
at Galena, (Ill.) was sentenced at the last Circuit 
Court to pay the penalty of $100, with costs, for ad- 
mitting an alien to vote, knowing him to be such. 
He appealed to the Supreme Court. 

In Washington County Court, (Md.) recently, Miss 
Susan Gantz had awarded to her the sum of one 
thousand dollars, as damages for a breach of promise 
made to her by Isaac B. Rowland. 

Newell Ordway, formerly a lawyer in Tunbridge, 
( Vt.) was at the last term of the Washington County 
Court, at Montpelier, sentenced to bard labor in the 
State Prison, for stealing a horse and chaise. 

Anthony J. Bleecker has been appointed Marshal 
of the United States for the southern district of New 
York, in the place of Wm C. H. Waddell. 

John Petit has been appointed Attorney of the 
United States for the district of Indiana, in the place 
of Tilghman A. Howard, resigned. 

Judge Porter, at Harrisburg, (Pa-) fined two com- 
missioners $25 apiece for selecting jurors in an illegai 


manner. 











NEW PUBLICATIONS. 


An Act for the relief of Insolvent Debtors and for 
the more equal Distribution of their Effects ; Passed 
hy the Legislature of Massachusetts, April 23, 1833. 
With an Outline of the System thereby introduced, 
and forms of proceedings under the same. Seconi 
Edition, Revised and Corrected, by L. S. Cusuine. 
Boston: Charles C. Little and James Brown. 1840 

A Law Dictionary, adapted to the Constitution 
and Laws of the United States of America, and of the 
several “tates of the American Union; with Referen- 
ces to the Civil and Foreign Law. By Joun Bouvier. 
In two volumes. Philadelphia: T. & J. W. John- 
son. 1339. 

*,* We are under the necessity of requesting, that 
all new books intended for the Law Reporter, may 
he forwarded directly to the publishers, in Boston. 





